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SUPREME COURT OP THE STATE OF NEW YORK 
COUNTY OP QUEENS: CIVIL TERM: PART 3 

.-...X 

PETER INZBRILLA, A* ADMINISTRATOR of Che 
ESTATE of RQ5SAMNB InZERILLA, and PETER 
INZERILLA, INDIVIDUALLY, 


PLAINTIFF, 


against 


PHILIP MORRIS INC., 


index No. 11754-96 

Trial 


DEFENDANT. 


MR. QUIGLEY: Y*9, W« do. 

THE COURT CLERK: Thank you. YOU may be 

■eeted. 

THE COURT: Good morning, 

MR, FtNZ: You mixed up the carda. 

THE COURT: I don't know if this ie a good 
idee. I think it'» a good idea. You make new friends 


9 

10 

ll 


Supreme Courthouse 
SB*u Sucphin Bouleverd 
Jamaica, New York 11435 
February 7, 2003 


9 that way. 

ID First of all, I want to aay thank you, 

ll ladiee and gentlemen, for your promptness in this 


12 BEFORE: 


12 case. When a cat* is over, normally eh* judge will 


13 

14 

15 

16 

17 

18 


THE HONORABLE CHARLES J. THOMAS, 

JUSTICE, and a jury 


APPEARANCES: 


FlNJ 6 FINZ, ESQS. 

Attorney* for the Plaintiff 
100 Jericho Quadrangle 
Jericho, New York 11753 
BY: STUART L. FlNZ. ESQ. 

ALSO PRESENT: DEVQRA JENKINS, ESQ. 


13 eay thank you and thank you and thank you, taut I muat 

14 honestly tall you, in my experience, and 20 year* on 

15 this job, I have navar seen * jury like you. You are 

16 terrific, So pleae* keep up th* good work. Thank you 

17 very much. 

IB Okay. Another witness? 


19 

20 
21 
22 


WINSTON A STRAWN, ESQS, 

Attorneys for the Defendant 
200 Park Avenue 
New York, New York 10166-4193 
BY: THOMAS J. QUIGLEY, ESQ. 

ALSO PRESENT: ALAN B. HOWARD, ESQ. 

STACY A. YAXAROSKI, ESQ. 


19 MR. hohaROi Yea, your Honor. Defendant 

30 Philip Morris cells Profeaeor Kip Viscusi. 

21 THE COURT: Right here, air {indicating), 

22 THE COURT CLERK: Pleaae remain Standing. 


23 

24 

25 


LAURA ERIKSBN 

TONI ANN IARROHlNO, RPR, CRJt, C5R 
Senior Court Reporter* 


33 

24 

25 


Raise your 
W, KIP VISCUSI, 
first duly sworn, testified 


right hand. 

the wltnaai herein, 

a* follows: 


having been 
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THE COURT CLERK: Pleaae be aeatad. 

In a loud voice, pleaae state your name and 
address for the record. 

THE WITNESS: N- Kip Viscusi. 

[DELETED] 

THE COURT CLERK: Thank you. 

MR. HOWARD: Good morning, Professor, 

Good morning, ladies and gentleman. Thank 
you for your perseverance this morning. 

Couneel. 

DIRECT EXAMINATION 
BY MR. HOWARD: 

Q. Profeaeor, I'm going to ask you to keep your 
voice up because we‘r* already using projector this morning, 
and it** making a noise, so the jury can hear your anawers- 
So if you could project as well, 

A. All right. 

Q. All right, what i* your profession, professor? 

A. I'm an economist. 

q. And where do you work? 

A. Harvard Law school. 

Q. what is an sconomiat doing at Harvard Law School? 
A- Teaching would-be lawyers about economics and 
statistics. 

q. Okay. And in your career, are there particular 
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Viacusi - Defendant - Direct/Howard 
area* within the field of economics that you specialized in? 

A. Well, in addition to statistical analysis, my 
main focus is on risk and uncertainty, hazard warning*, how 
people make choices in risky situations, and th* role of 
Government regulation of risks. 

Q. And are you going to be talking about those 
issues, I believe, today with the jury? 

A. YOS. 

0. Tell me about yourself. Where did you grow up? 

a. Kentucky. Well, more in Trenton, New Jersey, but 
in Kentucky. 

Q, okay. Could you describe your educational 
background for the jury starting in college? 

A. Well, t went to Harvard as an undergraduat*, 
majored in economics. Then got a master's in public policy. 
Harvard, Master's in economics from Harvard, Ph.D. in 
economics from Harvard. 

Q. Only got in on* school, Harvard? 

a, Couldn't get anywhere else. That's why I went. 

Q. Did you receive any scholastic honor* at Harvard? 

A. Y«S. 

Q. Could you identify some of those for ub? 

A. A* an undergraduate, Phi Bet* Kappa. A Phi Beta 
Kappa is the greatest honor. Graduated SUfl*n* cum baude. One 
award for best undergrad thesis, and best Ph.D. dissertation 
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1 on economic*- 

2 Q. What was /our Ph.D. dissertation? 

3 A- it w*a called Employment Hazards, and it focused 

4 on job safety, how workaru paresived risks of the job, did 

5 they gat paid extra for riaky jobs, did thay wanta to quit 

6 riaky joba? So it'a a competency analysis of job riaka. 

7 Q. Did chat atart your path down tha caraar, 

6 starting with issue* relating to risk? 

9 A. Moat of what I' ve b*an doing for tha past quarter 

10 of a cantury. 

11 0- Okay- Now, I taka it you're a tanura profaaaor 

12 at Harvard? 

13 A. Yea. 

14 Q. Bafore caaching at Harvard, did you taaeh 

15 anywhara alaa? 

1C A. £ taught at Duka Univarsity and North Western 

17 University, and visiting professors at the University in 
lfl Chicago. 

19 Q. what did you taaeh thare? 

20 A. The same kinds of things, but 1 also caught 

21 public t inane* issues, risk in tha environment, labor 

23 oeonomica. These kinds of things as well. 

23 Q. NOW, at Harvard, Other than teaching in the law 

24 school, do you teach in any of tha other schools? 

25 A. Yes. I'm alto a professor in the Kennedy School 
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of Government at Harvard. 


Q, And Z also noted from your CV you have What ii 
called an endowed chair, can you explain what that is to the 
jury? 

A. It’a an honorable title that you get, which meana 
that somebody, in thia caae it was the head of tha 
fund-raising committee for Harvard, donated several million 
dollars to support my professorship, 

Q. You don't gst those several million dollars, but 
it supports tha profaaeorahip? 


A. Throws out interest, and incarast is used to pay 
my aalary and the secretary's salary, and things ilka that. 

Q, Have you published in the field of economics? 

A. Yaa. 

Q. How many books have you publiahad in tha field of 


economics? 

A. Twenty booka. 

Q. And how many paar-raviawed articles did you 
publish in the field of economics? 


A. Over two hundred articles. About two hundred are 


peer reviewed. 

Q* Of the 20 books and the 200 articles, what 


percentage focused on areas we're going to be talking about, 
risk and risk uncertainty warnings? 

A* Most of them. At least three quarters of them. 
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Viscusi - Defendant - Direct/Howard 

Q. Actually, I got copies of sons of your books 
here. First one, Informational Approaches to Regulations, is 
this one of your books <indicating)? 

A. Yes. 

Q. And what's this about? 

A. This is a book focusing on hazard warnings for 
chemicals and pesticides. 

Q. Another ona, Learning About Risk, What lfl this 
ona about (indicating)? 

A. More about chemical pesticidee, but alao job 
safety hazard warnings as well, 

Q. And this was published by th* Harvard University 

Brass? 

A. This is Hsrvard Press. Last one is MIT Press, 

Q. Okay. We'll come back to your books in a moment. 

I want to talk now about thing* you do use of tha 
acadsmic area, and outside of Harvard, do you do professional 
consulting? 

A. Yea. 

q. Have you prepared a chart of some of the 
organisations that you consulted with? 

A. I have. 

Q. Let's see if I could pull it out for us. 

MR. HOWARDi May I show thia to the jury, 

your Honor? 
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Viscusi - Defendant - Direct/Howard 
TUB COURT: Yes, 

Q. All right. 8o this is outside of your tesching 
responsibilities at Harvard Law School. 

Could you identify some of the institutions, the 
research institutions, you've worked with in these fields? 
a. Let me just pick a couple of them. 

The National Bureau of Economic Research is a 
preatigious nonprofit research organization in economics 
located in Cambridge, And the National Science Foundation is 
the Government agency that's responsible for funding much Of 
the scientific research in the United States. 


Q. okay. And it says, the National Science 
Foundation, you reviewed ell consumer product safety 
Casrniiseien regulations and safety codes. Go into more detail 
what you've dona with that- 

A. That project focused on the agency, the Consumer 
Product Safety Commission, which issues regulations 
pertaining to everything from child rssiatent caps to various 
kind of requirements on cribs and other Children’s toys. And 


my focus was to assess the performance of this agency and 
whether they did, in feet, enhance safety, 

q. The National Bureau of Economic Research, it says 
you did a study on tha social cost of smoking for that 
organisation. Could you describe in a little more detail 
what that study involved? 
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A. Wall, in the early 1990b, there was a lot of 
discussion in the popular press about the coat associated 
with cigaretts smoking and did cigaratta smokers, on balance, 
pay their own way. so I wan asked by them, th« National 
Bureau of Economic Research, to prepare a study of what are 
the costa of smoking to the rest of society, just the 
financial costs. So I looked at excise taxes and the 
implications of smoking for the extant to which smokers 
collected Social Security benefits, nursing home-care costB, 
and pension benefits to the extent in which smokera had 
higher medical cost* as well. 

Q. And what conclusion did you reach? 

A. On balance, smokers do pay their own way, 

0- Let me ask you, this study for the National 
Bureau of economic Research, was that related or funded in 
any way by the Tobacco industry? 

A, No, Not only was it not funded by them, they had 
no knowledge that I was aven doing the study, 

0. And When you reached your conclusion, that wan an 
economic financial conclusion? 

A- It was strictly a financial conclusion regarding 
the costa of the rest -- to the rest of society, not whether 
smoking was a good or bad thing for smokers. 

Q. Did you come to any value judgement whether 
smoking was a good or bad thing or smoking-related disease 


1 was a good or bad thing? 

2 A- No. I know disease is not a good thing. I'll 

3 tell you that. 

4 Q. Okay- Now, last one hare, the American Law 

5 Institute, that's a pretty prestigious organization, what 

6 have you done for them? 

7 A. They often do reports on various topics on the 

a law, and the report that I worked on was on accident law. 

9 And I wrote the first draft of the chapter on hazard warnings 

10 and the role of hazard warnings in the United States. 

11 o. Have you worked also for some Government agencies 

12 in the area of risk assessment? 

13 A- Yes, about a half dozen of them. 

14 Q. Okay, And you prepared a chart of some of the 

15 work you've done for Government agencies? 

l« A. Yes. 

17 Q. All right. Let's take a Look at that. 

IS THE COURT; Quick look, 1 don't want CO 

19 spend too much kirns. The man is obviously qualified 

20 to testify, 

21 NR. HOWARD; I understand, your Honor. I 

22 just want to give the jury a senae of the work that 

23 supports the opinions he’s going to be giving in this 

34 case. 

25 THE COURT; Okay, Let's gat there. 
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Viicusl - Defendant - Direct/Howard 

1 Q. Describe quickly for us some at the highlights of 

2 the Government work you did. 

3 X see, in particular, bfa comes up a lot. Let'a 

4 focua on that work with the BPA- 

5 A. Beginning in 1983, I undertook studias in the 

6 field of chemical labeia and paaticldee labels to try to 

7 develop criteria for ERA ao they could improve the warning 

8 labels for these products. So we have provided guidance to 

9 BFA, what they should tell people on the weming labels, what 

10 the print size should be, whether the warnings should be 

11 boxed, how it should be exercised, whether wernings should be 

12 at the bottom of the label, top of the label, that sort of 

13 thing. 

i« q. Are you currently working for the bfa today? 

15 A. I am. In fact, I'm actually an employee of the 

16 BFA On leave today. They're supporting nty sabbatical. 

17 q, what are you doing for the BFA today? Not today, 
ifi you're here with ua, but currently? 

19 a. «y main project is that I'm running a national 

30 survey throughout the country on how much people clean lakes, 

21 river* and stream*, 

22 Q. And have you alao done work for private industry 

23 other than the research institutions and Government? 

24 a. Yes. 

25 Q. Okay. 
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Viscusi - Defendant - Direct/Howard 

NR, HOWARD; And, your Honor, may I just 
show a quick slide of some of Che private induetries 
he's work with? 

TH8 COURT; Two minutes more of this, and 
then let'a get to the meat;. 

NR, HOWARDi Gotcha. 

Q, Are these some of the companies you've worked 

for? 

A. Yea. 

Q. Dupont, Exxon, flic, Bristol-Myers, Dexetrin, the 
weight lost pill. You worked on warnings on that? 

A. On Dexetrin, I consulted on the design of hazard 
warnings of that product in 199* as well es recently as last 
year. 

Q. Very well. 

Okay, Frofesaor, have you also published in th* 
area of risk end rink perception a* it pertains to smoking 
end health? 

A. Yea. 

Q. I'd like to show the jury, if I may, a couple of 

books. 

Rational Riak Policy, does this include 
discussion on risk and smoking end health? 

A- About four or five chapters in the book, one of 
which is devoted entirely to smoking. 
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Q. And Smoke-Filled Room#, is thi* a book that came 
out last year? 

A. Came out laat year. It’a all smoking. The whole 
book is about smoking. 

Q. And the opinions you're going to give and the 
discussion you're going to give today about risk perception, 
the dangers of smoking, was that published in this book? 

A. Yes, including almost every -- 1 think almost 
avcry number 1 talk about today as well as the quotes X talk 
about are all in the book. 

Q, You can get this on am**on.com? 

A. undar 20 dollars in casa anybody ia interested. 
MR. FlHZi Are you handing than* out? 

THE COURTi Leave the book with the jury, 

and thank you very much- 

Mft. ?£M£] Mo croes-examination, Judge, 

MR. HOWARD; 1 1 d be happy to your Honor. t 

offer it in evidence. 

THE COURT: No, 

MR. HOWARD: Okay. 

Q. All right. Let me ask you, the area at riek and 
uncartainty that you talked about chat you've studied for the 
last quarter century, what does it mean? 

A. Well, first, what■e the difference between risk 
and uncertainty- Risk is where you know the probabilities 
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for sure- Bo if you buy a lottery ticket, you know there's 
Some exact Chance of winning, or flip a coin, there 1 S a 50/50 
chance of winning. 

Uncertainty is where it’s a probability but you 
don't know what the probability is- So yesterday they were 
saying a 90 percent Of Show today or big snowstorm, but that 


would be an uncertain probability because nobody knows the 
real exact chance of enow. 

Q. Now, how do these concepts of risk and 
uncertainty fit in with the *rea of health? 

A. Well, stocks pose risk, producte pose risk, so it 
comes up in that context. Also in medical context, if you 
have an operation, there's some probability it will turn out 
well and some probability it may not. So that risks are 
present in lots of health contexts. 

Q. And do wa, as consumers and people in society, 
take risks and deal with issues of risk and uncertainty every 
day? 


A. Yes. Every time you get up in the morning, you 

have to make various risky decisions whether to venture out 
in, the snowstorm, for exai^le. 

0. And how about lifeatyla choices? If you exercise 
and diet, doee that involve risk and uncertainty? 


A. Ves, it does. 


Q. Xp what way? 
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1 A. Lack of exercise imposes potential risks. But on 

2 the other hand, you may dacide you prefer a sedentary 

3 lifestyle and don't prefer axarciee. You make the judgement 

4 do X really want to go jogging this morning or not? 

$ Q- Or rather stay in bed? 

6 A. Right - 

7 Q. And — okay. And how do«e the field of economics 

8 play into these issues of risk and uncertainty? 

9 a. well, originally, economists worry about risks, 

10 financial riaka, the chance that your stock price could go up 

11 or down tomorrow. But economists devots increasing attention 

12 to the other kinds of risks people take that affact haalth, 

13 not just money. 

14 Q. Before we get into the opinions, X just went to 

15 also go through a background about warnings. 

16 At tha very basic level, what is a warning? 

17 A. A warning ia some mechanism for providing 

18 information to people about risks. It could be an-- on a 

19 product warning label, but it doesn't have to be. 

20 0. Where else do people get warnings from not on 

21 products? 

22 a. could be a safety training program. You could 

23 haar a warning on TV. Warnings could come verbally in 

24 different context*; somebody shouts Fire. It could also come 

25 from Public Health officials who get warnings as part of what 
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your education's about in schools. 

MR. HOWARD: Your Honor, before X move on to 


the opinions, X would like to proffer Professor 
Viscusi ae an expert in tbe areas of hasard warnings, 
risk communication and risk perception. 

MR. PUIZi NO objection. 

THE COURT: Continue. 

MR. HOWARD: Okay. 

Q. One more thing before we get to the opinions. 

I take it, giving your qualifications. Professor, 
you have testified in courtrooms liks this one before? 

A. Yee, but this is » very nice courtroom. 

0. Ho you testified in courtrooms not es nice as 
tbis one? 


A. That's true. 

Q. How many times hsve you testified as an expert 
witnees in courtroome like this or not as nice? 

A. Twenty times or so. 1 don’t keep an exact count, 
but in that ball park. 

THE COURT: This is tha beat, isn't it? 
the WITNESS: It ia really a very pratty 


courtroom. 

Q. And in those 2Q times, have you testified 
exclusively for pleintiffs or exclusively for defendants? 
A. No. 
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Q. It'a been mixed? 

A. Mixed. Moat of my testimony has been for 
plaintiff*, 

Q. Can you givs u* an id** of expert testimony on 
behalf of * plaintiff in caae*? 

A. Well, I've testified on personal injury damages, 
but also on hazard warning ieaue* for plaintiffs a* wall, 

Q. Have you al*o testified on behalf of tobacco 
companies for smoking and health case*? 

A, ye*. 

Q. And how many time*? 

A. This i* my fifth time. 

Q, Okay, And I take it you are being companaatad - 
an a matter Of fact, 1 know you are being companaatad - for 
your time with ub today, correct? 

A. Yes, 

Q. Now, i* the fact you're being compeneated am an 
expert witness in this case or any case* you testified in 
impacted your opinion* in those case*? 

A, No, 

q. All right, bet's get to your opinion*. And have 
you prepared a elide to identify for the jury what opinions 
you're going to be talking about to this jury? 

A. Yes, I have. 

Q. If you take a look at your screen and confirm 
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Viscuai - Defendant - Direct/Howard 
■with me, these are your opinion* in this case? 

A, Thi* is it, 

HR. FINS: judge, I'm going to object to 
thi*. Maybe he can giv* the opinions and then put 
them up. 

the court: I think so, ye*. 

HR. FINS: instead of prompting him, 

THB COURT: Let him look at it if he need* 
them, tot him refresh hi* recollection if he need* 
them, then you could flash it for u*. 

Q. Are these the opinions you’re giving in thi* 

case? 

A- They ar*. 

q, could you read them for the jury? 

A. I'll paraphrase them. 

Q, Okay. First one regarding history of warning* -- 
A. Before the — 

mr. FINZi Your Honor, if we could take it 
down, h* could testify and than put it up. He'S 
reading from the monitor. 

THE COURT: He don’t want you to read it, 

I don’t think he needs tha monitor, do you? 
THE WITNESS: No. 

MR, HOWARD: Okay. YOU COUld turn it off* 

Q, Okay. Regarding the history of warning*, what 
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opinion are you going to be giving in this case? 

A- That in the 1950s and the 1960a and earlier, 
consumers did not look to hazard warning* for risk 
information about product*. That was not the norm than it i* 
today. 

Q. when you aay thay didn't look to hazard warnings, 
ara you talking about warning* on product packaging? 

A, That’s correct. The warning* culture that we 
have today Simply did not exist back than. 

Q. Okay. And your second opinion relating to the 
adequacy of people>e information relating to the risk* of 
smoking in tha 1950s and ’60s, what is this? 

A. That ■- my opinion is that aa tha scientific 
information developed during thee time period, it waa gotten 
out to the public and th* public was aware of that 
information. 

Q. And you have a third opinion relating to 
divergent risk estimate*. Can you explain what that i*? 

A. Ye*, I*va don* studies that show chat when 
there’s a debats about the risk, if th* Government says th* 
risk is high and th* industry says the risk i* low or some 
other kind of debate, people tend to believe th* worst case 
scenario. 

Q. And riek perception, what is your opinion 
relating to risk perception as it pertain* to smoker* end 
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1 their perception of risk and smoking? 

1 A. I review evidence on riek perception indicating 

3 substantial perception of the risk- And for th* period 

4 beginning in 1985, I heve evidence that show* that people 

5 actually over-assessed the lung cancer risks of smoking. 

e Q. And, finally, do you h*v* an opinion relating to 

7 consumer acceptance of risk? Would you deecrib* that for th* 
fl jury? 

9 A. That’s the final opinion Which is that hundreds 

10 of thousands of adults Choose to begin smoking every year. 

11 Q. Even today with all we know about smoking? 

12 A. Even today. 

13 MR. HOWARD: Your Honor, may I show th* 

14 screen juSC to put it in context, th* opinions a* we 

is are going to hear them? 

16 THE COURT: Do on- 

17 MR. HOWARDi Thank you, 

ia q. All right- I want to start now, professor, with 

19 this first opinion regarding the history of warnings in th* 

20 1950* end I960*- And to assist in your testimony regarding 

21 that opinion, have you brought with you a very large board to 

22 show the jury? 

23 A. Yes. 

24 o. Okay. Let’s see if I could get it out here. 

25 MR, HOWARD: If I may, your Honor, may I ask 
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the Professor to coma down and I'll hold the board up 
and ask him how -- to describe what the board is 
showing. 

THE COURT; Yea. 

MR, HOWARD: Thank you, your Honor. 

You could have one of these pointer things 

(handing). 

THE COURT: That 1 a kind of amall, 

Q- NOW, I'll juat hold it hare. 

MR. HOWARD; Can everybody eee thie? 

0. Why don't you describe generally what this board 
ie showing us. 

A. Lot me give you an Overview. 

Congress passed the law in 1965 requiring 
warnings on cigarettes. And what I'm going to do is put that 
in context. So -- 

Q. Why don't you come over this way (indicating) so 
you don't give your back to the jury there. I don't mind if 
you hide me. 

A. The question I'm going to answer is were warnings 
for consumer products the normal before the 1960s? If you 
take a look at what -- Government warnings, these are all the 
piece* of legislation and all the Government regulations 
pertaining to warnings, I did an inventory throughout the 
century. 


1 Back in 1927, we have the Federal 1 s Cauatic 

2 Poison Act, and that required the warnings be placed on the 

3 12 most dangerous chemicals, things like hydrochloric acid, 

4 sulfuric acid, 

•5 Q■ Am I correct, before 1927, there were no warning 

6 labels on anything in this country imposed by law? 

. '' 

7 A. Nothing. 

B in 1938, we get the first regulations for food 

9 and drug and cosmetics that focused primarily on the 
10 misbranding of drugs. So they had to tell people what was 

U actually in the drug as opposad to calling it something that 

12 was not. so it's an accurate label. 

13 Then in 1947, we Started warning for 

14 insecticides, fungicidss and rodenticidee. These are very 

15 potent chemicals, 

16 Than we amended that act in 1959. So before 

17 1980, that's all there was. 

16 Q. And what i* the significance of that to you with 

19 respect to your opinion on consumer expectations for product 

20 warnings on product labels7 

21 A, There were actually no legal requirements before 

22 the 1960S. 

23 MR- PlNZi I'm going to object to whether 

24 there were legal requirements. That's e matter for 

25 the Court. 
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1 THE COURTi Sustained- 

2 Q. what la Che significance, generally, what 

3 consumers were expected to see when they looked at products, 

4 generally, about whether those products contained warning 

5 labels in the 19S0 b and 1960s? 

6 A- consumers did not generally look to hazard 

7 warnings on products for risk information. In fact, if you 
e go to 1960, that's when we get the Hazardous Substance 

9 Labeling Act for the first time, Congress specified what the 

10 words caution, warning and danger meant- And what the term 

11 flammability should be applied to. 

12 Q. So before i960, those trucks driving around with 

13 gasoline, they were going out with no warnings, flammable, 

14 anything on it? 

15 A. That's correct, 

16 And WS take it, in the 1970s, we have a lot Of 

17 action, we have a lot of consumer product eafe Commission 

18 warning requirements for things like chemistry sets and the 

19 like, fin the i97o* warning took off -- it's interesting. 

20 It's not On this chart, but there's e study done by 

21 researchers at Cangee Melon (phonetic) in the early 1970s, 

22 publiahed in 1974, and they looked at lots of products for 

23 which you expect warnings in things like power tools or where 

24 you have warnings today that go along with it, and there were 

35 no warnings with any of these products. So this chart dOaS 
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1 represent what, in fact, was out there in terms of the 

2 warnings consumer accounted. 

3 Q. And then? 

4 A, By the 1980s, we have a proliferation of 

5 warnings, including in 1983, we have the first warnings 

6 required in the workplace for dangerous chemicals in the 

7 workplace, which was a regulation that I had some involvement 

8 in leading CO it being issued- 

9 Q. I see you got one highlighted there in I960 on 

10 lawn mowers. What is the significance of that legislation? 

11 a. well, that was interesting that for the first 

12 time there were requiremente to tell people that a lawn mower 

13 posed dangers if you put your hands or feat under the lawn 

14 mower. That did not start until 1980. Before then, there 

15 were no warnings associated with lawn mowers. 

16 Q. Fair to say people knew not to stick their hands 

17 or feet inside a lawn mower before i960, that that would be 

IB dangerous? 

19 A. Yen, I think that’s something that might dawn on 

20 you. 

21 0. Now, what's the significance to you that in 1980 

22 there's a Federal law requiring warning* being put on lawn 

23 mowers? 

24 MR. FINZi I'm going to object to that, 

as Judge, 
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THS COURT: I'll allow it, 

A, It just indicate che extant to which warning* 
ant covering a wide range of produce*. You know, thing* for 
which -- including obviou* hazard*. Batman cape has a 
warning that it doesn't enable you to fly. So warning* now 
are ubiquitous. 

0. But that wasn't the c*o* in the 1950s or 1960a? 

A. That's true. It was not true back then, 

Q. Okay. Thank you, Rrofessor. 

Hy arm w** getting cired , 

Now, have you dona other reeearch other than 
looking at the history of Federal legislation relating to 
warning* to support your opinion chat in the 1930* and 1960a 
consumer* war* not looking to product labels for their health 
and risk and warning information? 

A. Yea, I've done eeveral other thing*. 

Q. What els* have you done? 

A. I've looked at public opinion poll* a* to what 
information people had heard ■■ well ae what they believed. 
I've looked at statementa by Public Health officials as to 
what information was getting out there. I've also looked at 
smokers' decieiona in terme of the kind of cigarette* people 
smoked during that time period. 

q. And I want to get to that in a moment - 

One thing that I wanted to talk about, though, in 
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1 addition to the legielation relating to warnings, were there 

2 article* *nd coverage of the issues of the warnings ip the 

3 press and in scholarly publication*? 

4 A. Yes, there were. 

5 Q, And what did you -- did your review of thoee 

6 show? 

7 A- Wall, before the 1970*, the warning* literature 

8 was essentially nonexistent. A comprehensive bibliography of 

9 these studies indicate, on average, about two article* per 

10 year in the -40* and *S0a dealing with warnings, These 

11 generally dealt with exit sign*. But in the 19?0* and 1990*, 

12 there were hundred* of articles in the professional 

13 literature dealing with hazard warnings which matche* the 

14 time period 1 had up there with my chare, which ie that 

15 warnings really are a recent phenomenon since the 1970s and 

16 1980S, 

17 Q. Now, let's get co the issues you Just mentioned, 

18 and I think this goes to the second point on your opinions 

19 about whether smokers in the 1950s and i960* were receiving 

20 information with the danger* of smoking from other sources. 

21 And I believe you *eid, the first thing was, poll* you talked 

22 about? 

23 A. Yes. 

34 0. And what kind of polls are you referring to? 

35 A. well, we can't run poll* now to figure out what 



2332 

Viscusi - Defendant - Direct/Howard 
people ware thinking back then. So the best source of 
information is poll* run at that time, and I raly on the 
aallup polls. 

Q. What is aallup? Who's aallup? 

A. Dr. George Gallup was the Dean of American 
cultures, and the aallup poll was uaually th* main barometer 
of public opinion out there. 

Q, And the Gallup orgsni ration actually conducted 
poll* about What people were thinking about smoking and 
haalth back in the 1950*? 

A. Yes, they did. 

Q. Okay. Does the fact that thay ware conducting 
theea polla, that very fact alone, have any significance to 
you about information coming out relating to issues of 
smoking and health? 

A. Wall, amoking issues wa* front page new*. I was 
around in th# 1950s, And they -■ the Gallup organisation 
often run* poll* on issue* of major public inberast. 

q. And have you prepared a chart of some of the poll 
raeult* that you’ve looked at? 

A, Yes. 

HR. HOWARD: Let's show thee* to the Court 

and coun*ei if wa can, pleaaa. 

Q, I* this a chart that you prepared? 

A. Ye*. 
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HR, HOWARD: Your Honor, I ask to show this 
to th* jury. 

MH. fINZ: Before we do that, I don't know 
if this i* actually from a poll. 

THE COURT: Do you have th* original? 
hr, HOWARD: I have the original polls right 
here, your Honor. I offer them in evidence. Just 
using this as a demonstrative. I'm happy to show them 
to Hr. -- Counsel- 

THE COURT: Show Hr* Fins the poll. 

MR. HOWARD; Mr. Fin*, this is the first 
poll (handing)■ 

HR. FINZi Thi* is -- 

HR. HOWARD; For the first one- 

Thi* i* the second on* (indicating). 

HR, FINZ: Is this my copy? 

HR - HOWARD; Yes , 

HR. FtNZ: Okay, 

Okay. The second one? 

HR, HOWARD; The second on# is right her* 

(handing). 

HR, FlN2i And the third OftS? 

HR. HOWARD; Right (indicating). That one 

(handing). 

HR. FINZi la that my copy? 
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MR. HOWARD: Y*S- 

Actually, that*a my copy. I'll give you a 
clean one (handing). 

MR, FINZ: Which box is it? 

MR. HOWARD: This on* right here 
(indicating). 

HR. FINZ: no objection, Judga. 

the COURT: Okay. Continue on. 

MR, HOWARD: Thank you, your Honor. 

CONTINUED DIRECT EXAMINATION 
ay MS. HOWARD: 

Q* Okay. Th* first poll in 1954, what was tha 
question that was asked of the survey respondents by Callup? 

A. Wall, the exact question was, "Have you heard or 
reed anything recently to the effect that cigarette smoking 
may ha a nan** of C*ne*r of tha lung?* 

Q. So Callup w*e asking, in 1954, people's awareness 
about cancer and the link beewaan smoking and lung cancer? 

A. Yes. 

Q. And can you describe for the jury the 
■ignificance of the figure a* high as so percent in a survey 
response? 

A. Well, it's extremely hard to gee a hundred 
percent for any survey. In feet, if you take an example, 
during the Clinton administration, they asked people who was 
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the vice president of the United states, and only 70 percent 
of the people could name Ai core as the vice president, 

Q■ So would it be fair to say that 90 percent 
hearing, in 1954, a link between Smoking and lung cancer it S 
significantly large figure? 


6 A. It's a very high figure. 

7 0. okay, Let '9 take a look at the next poll in 195* 

B done by Gallup that aska, "Do you think cigarette smoking is 
9 harmful or not?" 

10 MR. FINZ: Your Honor -- well, I'll leave it 

11 for crosa. No objection. 

12 Q, That waa Another poll conducted? 

13 A. Yes. 

14 0- And 70 percent thought that cigarette smoking was 

15 harmful in 1954? 

IS A. Yes- That's correct. 

1? Q. And what is the significance of that to you with 

IB respect to your opinions relating to people's awareness of 

19 the danger* of smoking in the 1950s? 

20 A. People not only had received the information, but 

21 70 percent of tha people believe that there were some risks 

22 associated with smoking. 

23 Q. 1 b there a distinction between awareness polls 

24 and belief polls? 

25 a. yea. 
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1 0- Okay, I* it fair to a*y the first is an 

2 awareness poll and second one is a belief poll? 

3 A, That's correct. 

4 Q- In your experience, trying to assess risk 

5 perception and the need for warnings and thinge like that, 

6 what's more significant to you? Is it the awareness polls or 

7 the belief polls? 

fl A. Well, I'Ve focused primarily on awareness in 

9 terms of what information people have received. Ho if we're 

10 asking is there an informational shortfall, you should focus 

11 on awareness. 

12 0. And the awereneaa figures in 1954 were 90 

13 percent? 

14 A. That's correct, 

15 Q. The third poll here i* in 195?. Gallup asks, 

lfi “Did you happen to hear or read about the recent report of 

17 The American cancer society regarding the results of a study 

11 on the effsets of cigarette smoking?" 

19 What's the significance of this poll, Professor? 

30 A. We have 7? percent of the public had heard about 

21 a specific study. In fact, Dr. Georg* Gallup him**lf wrote a 

22 . founding figure in polling animal* or word* to that effect, 

23 Q. And that study demonstrated a link between 

24 smoking * n d lung c«ne*r? 

25 A. Yes. 
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Q. Have you prepared another chart of two additional 
polls, one from the 1950* and one from the I960*, on the 
issue of smoking and cancer? 

A. I have. 

Q. Let's show this to th* Court and counsel, pleas*. 

MR. HOWARD: Stuart, I have these for you a* 

well. 

I'll note thi* ia the earn* as th* American 


Cancer Society. If* a second copy because the 
question (handing) -- 

MR. FlNZi Which question do you mean7 
MR. HOWARD: Thi* on* i» right here 
(indicating), Right hare (indicating). 

That's it. And then " 

MR. FINZI What page is that on? 

MR. HOWARD I The first one. The bottom on*. 
I’ll give you this one. This i* the I960 

(handing). 

May I display it to the jury, your Honor? 

MR. FINZ i no objection, 

THE COURT: Yes. 

0. Okay. What was Gallup polling in 1957, 

Professor? 

A, Gallup asked people what is your opinion, do you 
think cigarette smoking is one of the cause* of lung cancer. 
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Q. SO this if a belief poll; is that correct7 

A. Y4*, 

Q. Fifty percent responded, yes? I* that right? 

A, That's correct. 

Q, And another 26 responded undecided? 

A- That 1 a how Gallup classified them, yes. 

q. And what -■ how do you interpret the survey data 
with respect to the claif of respondents who were undecided 
on the iasue? 

Mft, pinzj I'm going CO object to that, 

Judge. 

THfi COURT: Rephrase thet question, please. 

HR, HOWARD, Sure. 

Q. Whet significance do you place on the group 
celled undecided? 

A. Well, this survey matches up with the previous 
Survey we had on the American Cancer Society. The question* 
were asked of the seme survey, we had three quarters of the 
respondents, roughly, had heard of tha study linking smoking 
to lung cancer, so they had gotten the Information, 

The way I interpret is 50 percent said, yes, 
there is a linkage. 26 percent of the people heard it, but 
still on the fences as to whether they personally believed it 
caused lung cancer. 

Q. Agein, as far as the significance of the 
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1 information being made available to the public, do you, you, 

2 youreelf, link the 26 with tha 50 or put it in the camp of, 

3 no, thay hadn't heard it? 

4 A, l would link with the 50. Also ties in with the 

5 previous question, 

6 MR. FIH2, Going to object. Document speaks 

7 for itself. 

S THR COURT: Sustained, 

9 0. AU right. 1969. Professor, similar question 

10 asked by Callup, correct? 

11 A. Yes. 

12 0. Whet is your opinion, "Do you think cigarette 

13 smoking is one of the cause* of cancer of the lung?" And 

14 what were the results lit this poll? 

15 A. in '$9, 71 percent said yea. Another 16 percent 

16 have no opinion, 

17 Q. What is happening in the 12 years between the 

16 Gallup polls? 

1 9 A. We've had an increase in the extent to which the 

20 public believed there'* * link between smoking and lung 

31 cancer. 

22 Q. Now, the polls we'v* looked st, Profesaor, deal 

S3 with smoking and effects on health and smoking and lung 

24 cancer, w** Gallup doing any polls in the I950e or 1960s 

25 that you have seen relating to the issue of whether smoking 
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is herd to quit or can be considered addictive? 

A, HO- 

q. Have you seen public information available to 
conaumeta about the feet that smoking could be herd to quit 
or considered addictive? 

A. Article* thet I've read about the hiatory of 
smoking such as the one in Smithsonian Magasine referring to 
the long history which people have known that cigarette 
smoking is hard to quit dating back to Hark Twain and 
probably earlier. 

Q. And if £ were to represent to you, eek you to 
assume that Or. Grunberg, an expert called by plaintiff in 
this case, testified that there haa been cotmon knowledge 
among the public since the 1950s that cigsretta smoking could 
ba hard to quit, would you agree with that? 

A. Yea. 

Q. HOW ’- 

HR. PINZJ I'm going to object to that. 1 

don't believe that wae the testimony, but, onqe again, 

the jury will make that determination, 

THE COURT: AU right. 

Q. Now, Professor, other than polls -- 

MR. HOWARD: And we could put this down. 
Thank you- 

Q. You mentioned, I think, before the second support 
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of your opinions were statement■ by Government end Public 
Health Officials; i* that correct? 

A. Yes. 

g, mi right. Could you give some examples for our 
jury of some Government health officials and Public Health 
officials who are making statements concerning the extent to 
which the public had been warned about the dangers of 
smoking, say, beck in the i»Soe? 

A. wall, we have Dr- Cuyiar Hammond on the see It 
Now Bdward R. Murrow Show. 

Q. I think we have thet in evidence. I'll actually 
show thet to the jury, if we can. 

This is Defendant's Rxhibit K (indicating), 
This is on TV, the See tt Now show? 

A, That's corrset. 

Q. That'* Dr. H« muond? 

A. Yes. 

o. The jury has heard about him. He'* from Hammond 

t Horn? 

A, Yes- 

q. The studies? 

A. Yes. 

q. The epidemiological studies? 

A. Yea. 

MR. PlNZf Do you have the number? 
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1 a*. HOWARD: Year, H. It 1 a A transcript Of 

2 3** It NOW. 

3 0. And what doss he say? 

4 A. "In ray opinion, people should be warned of the 

5 danger, and they are being warned. What they then want to 

6 do, whether they wish to amofc* or not, ia their own 

7 bueineee.’’ 

8 Q. Let me ask you, from the perspective of an 

9 economist, what's — what significance do you place in that 

10 statement? 

11 a. Much of economics focuses on rational choice, and 

12 from an economic standpoint, We want people to have accurate 

13 risk information and be knowiedgable of the risks when 

14 they*re making their decisions, and then to do the risk cost 

15 and balancing when they make such judgsmenta, And what 

16 Dr. Ham»nd is saying is that people do have the information 

1? back than, 

18 Q, And than tha choice is up to them, right? 

19 A. That's correct. 

30 0. And from an economics -- economist's point of 

21 viaw, is that an acceptable statement to you? 

32 A. That’S the way we want the market to work) people 

23 making informed choices and then make the choices that they 

24 want, givan their own preferences. 

25 Q, All right. Other than Dr, Hammond 
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1 MR. HOWARDi You could put that down. 

2 0. the Surgeon General in 1957, do you remember 

3 who he waa? 

4 A. Dr. Leroy fiumey. 

5 Q- And Dr. Leroy Burney was involved on the subject 

6 of whether the public was being adequately warned about the 

1 dangers of smoking? 

6 A. Yes, he indicatsd that tha information about the 

9 risks of smoking had bean widely dieeeminated by the media, 

10 that the Surgeon General's office had contacted the American 

11 Medical Association and that this information waa being 

12 disseminated by the physicians to their patients as well. 

13 Q. And how about the director of the National Canter 

14 Institute, John Heller? What did ha havs to say on the 

15 issue? 

id A. That was also in 1957. He also said that the 

17 information was being widely publicised- 

IB MR. PINZi I'm going to object, your Honor. 

19 ThasS are -- I'm not sure that It'S appropriate for 

20 Dr. Viecusi to be repeating what other people may have 

21 said. That's hearsay. 

23 THB COURTi You're right. 

23 is this anything coining directly out of 

24 something that’s put in evidencs? 

25 MR. HOWARD) Your Honor, I'm not offering it 
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1 into evidence, It is hearsay. The Professor is 

2 relying on it for his opinions. We’d had professors 

3 rely on articles and evidence and medical data. No 

4 difference. 

5 TH8 COURT: Hut we don’t go chapter and 

$ verse into what tha opinion is. Ha can tell ui what 

7 he relied on, but how we’re getting it, it's the 

8 auggestion of giving it improperly, the picture 

9 somehow coming in as primary evidence, and we don't 

10 want that to happen. 

11 CONTINUED DIRECT EXAMINATION 

12 BY MR- HOWARD: 

13 Q. Professor, I'd ask you not to quote these people, 

14 but I want the jury to get a densa of the content of what 

15 they were saying as it supports your opinions about the 
1« public being adequately warned. And I take it these 

17 statements by Public Health officials that were there at the 

IB time and involvad is something you relied upon in giving your 

19 opinions? 

20 A. It’s another source of information we have about 

21 that time period since we can't go back in time. 

22 0- Okay. Now, you mentioned, with respect to 

23 Dr. Burney's information going to the medical -- American 

24 Medical Aasociaticn, without quoting, can you give the jury 

25 an idea of what the American Medical Association was saying 
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1 in 1964 about tha naad for warnings? 

2 MR. FINZ: Same objection. 

3 THB COURT: We're back to tha same 

4 situation. 

$ You wsnt to havs him tsstify as to whst want 

6 on in the '50s, '60s. He can give his opinion bassd 

7 oc a, a, C, D, e, f, g, but I don’t want you to give 

a those opinions st the tarn* time that you’re telling me 

9 what he's basing his opinion on. 

10 MR. HOWARDi Okay. 

11 0- Profsssor, what is your opinion about tha nead — 

12 well, whether the consumers in the 19S0s and '60s were 

13 getting information about the health rlske of smoking? 

14 A. All the leading Public Health officials and 

15 cancar researchara whoss statements I’ve examined indicate 

16 that Che information was being given to the public and that 

17 the public believed it, 

ia Q. And these were statements in the 1950s and 1960s, 

19 correct? 

20 A, Yes. 

21 Q. Now, in addition to thaea statements and in 

22 addition to tha polls, what was the third thing that you’vs 

23 relied upon for your opinion? 

24 A. I also looked et the kind of cigarettes people 

25 smoked to sae if they were switching the kind of cigarettes 
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1 they smoked as word about the health affect* spread. 

2 Q. And what war* they doing? 

3 A. People did two thing#- They switched to filtered 

4 cigarette# and al*o awitched to low tar cigarette* in a way 

5 to cut down the riak, 

6 Q. And what mi the significance of that to you with 

7 reapect to your opinions? 

a A. It's suggests that people were voting with their 

9 feet. Once they have gotten the information that smoking i* 

10 riaky, they'ra Banking way! that they think will reduce the 

11 riak to themselves. 

12 0. bet me show for the Court and counsel a chart. 

13 1 beliave chia chart comes from one of your 

14 books, doe* it not? 

1$ A. It dcMie. 

16 Q. OS Per Capita Tar Adjusted Cigarette consumption, 

17 MR. HOWARD; 1 would aak to show this to the 

19 jury. 

19 MR. FINZ: I'm going to object. 

20 THE COURTi Tell us how he made the chart. 

21 0. How did you maka the chart, Profesaor? 

22 A. Okay. The first component, Per Capita cigarette 

23 Consumption, so it's the average number of cigarettee smoked 

24 Or bought per adult in the United States by year. 

25 THB COURTI How did you figure that on* OUC? 
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THE WITNESSi That'a data published by the 
Tobacco institute. They inventory the data throughout 
the century. 

q. okay. And then what did you do? 

a. I had weighted it by the tar levels, So if a 

consumer smoked one pack of cigarettes and now awitched to a 
pack of cigarette# chat posed half a* much tar, I would *ay 
that count* a* half 4 pack of cigarettes, and I got the tar 
level* from the US Department of Agriculture. 

MR. HOWARDi And, your Honor, may I show the 
chart to the jury? 

THE COURT: la that the only thing you used? 
THE WITNESS: That'S it. 

THE COURT: Tar level*, which you got from 
the US Department of Agriculture, and smoking 
statistics, which you got from what? The American 
Tobacco Institute? 

THE WITNESS: The Tobacco Institute, yea, 
your Honor. 

THE COURT: All right. 

Any objection, Mr. Fin*? 

MR. FINZ: Ye*, Judge. 

THE COURT: I'll allow it. 

q. And what does the chart indicate that's going on 
in the 1950a and i960* with respect to Per Capita T*r 
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Adjusted Cigarette Consumption? 

A. The movement to low tar cigarettes ia not new. 
People have been cutting back on the average tar levels of 
their cigarettes for the peat half century. 

0. Now, ia 1966, when the first warnings went on the 
pack* of cigarettes, did that have any significant impact on 
tar adjusted consumption? 

A, No. What you’d want to know, if it had an 
effect, we'd have a continuous downward slope throughout. So 
if the warnings had an effect, it should -- should have a big 
jump, downward Jump, in Per Capita Tar Adjusted cigarette 
Consumption, but you don't notice a precipitous jump in 1966. 

Q. What does that tell you? 

A. That warnings did not provide new information to 
people. The information was already out there. 

0. And you also prepared a chart with respect to 
what was happening in term* of filter cigarette salsa? 

A. Yes, I have. 

MR, HowARDi Show this to Court and couneal, 

. please. 

0, And how did you prepare thia chart? 

A. These data reported in the --by the Surgeon 
General and by the Federal Trade commiesion. It's 
information, 

Q. And this is actually from the U9 Surgeon 
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General's Report, 1999, which I believe is in evidence a* 
Plaintiff* Exhibit 66? 

MR. riNZi Your Honor, if he's going CO US* 
these elide shows, I'd ask for a copy so I have 
something to crOai-examine him on. 

the COURT: Are there hard copies of thia? 
MR. HOWARD: Yea- 1 could give you hard 
copies, Stuart. Absolutely. 

MR. FINZ: They flash on and off- 
THE COURT: The point is well taken. 

MR. HOWARD: I will giv* you a collate set. 
MR. FINZ: Okay. Tomorrow? 

MR. HOWARD: That'* good- 
I'll give them to you right now, each one 
we've used (handing). 

I'll firat give you these two (indicating). 
Here you go (handing). And here are the -- 
(Reuse in the proceeding*.) 

MR. HOWARD: Okay, Can we show this to the 

jury. 

THE COURT: Yen. 

MR. HOWARD: Thank you, your Honor, 

Q. Domestic market share of filter cigarette* as a 
proportion of total cigarettes sold United State# 1950 to 
1996 from ch* surgeon General 1 ■ report, Plaintiff* Exhibit 
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1 SS in evidence, Doctor, what is thi* calling u»? 

3 Protestor. Everyone alaa ha* bean a doctor. 

3 You'ra our first Professor - 

4 Go ahead. 

5 A. A* you could see from the chart, filtered 

fi cigarette* didn't have eny market ahare in the early isSob. 

7 Then they took off by 19$$, 19 percent of the cigarette# aold 
a ware filtered cigarette*. And by i960, over half of all 

9 cigarettes aold. 

10 MR. Howardl can everyone aee th* number* 

11 here or *hould I read them off? 

13 THE JURY: It'* okay. 

13 Q, By 1966 you have 94 percent- so filtered 

14 cigarette* have taken over the market. 

is How -- and what ia the aignificance to you of the 

is growth of the filter sale* from i percent in 1932 to 51 
1? percent in i960, for example? 

IB A. People increasingly *mok*d filtered cigarette* 

19 rather than unfiltered cigarette* because of the increeaed 
30 concern about the health risk* of cigarette*. 

21 Q, And what happened in 1966 when the warning* were 

32 produced on pack* of cigarette*? Did that have any 

33 eignifleant effect on the trend in filtered cigarette *al*a? 

24 A, No, the jump from '65 to '66 ia not much 

25 different than th* increase from '64 to *65, you know, or *63 
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1 to * 64 . So there'a no significant jump. 

2 Q. we've heard an expression in this case celled 

3 Action* Speak Louder Than Word*, how would you apply that 

4 phrase, if you do, to -- what's the eignificance of what 

$ we're *eeing here? 

6 A. Well, as I indicated before, what'* happening ia 

7 peopis are voting with their feet. They've gotten the 

a information that smoking is risky. Filtered cigarettes are 

9 perceived as a way to reduce th* riek*. That's why they're 

10 switching to filtered cigarette*. 

11 Q. Now, there's been evidence in thi* c**e that in 

12 the year 1999 Philip Morris posted a websice seating the 

13 Public Health consensus that cigarett* smoking cause# lung 

14 cancer, and then in the year 2000 stated Philip Morris's 

15 agreement with that consensus, 

it Did that have any intact on cigarette *ales in 

17 thia country? 

19 A. There's no evidence that these statement* had any 

19 effect, and the reason, from a warning standpoint, is this is 

20 not new* thst cigarette* are dangerous. 

21 Q. Okay- Professor, I want to go back to thi* slid* 

22 of your opinion*. 

33 Let'* move now to the third opinion concerning 

24 divergent ri*k ■■timates- And you mentioned for us earlier 

2& that you've don* some research in thi* are*. What kind of 
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research hav* you done an this issue? 

A. This is rassarch done for tha US Environmental 
Protection Agency becau** they frequently encounter 
situation* where there'• a debate among scientist* a* to 
whether th* risk is high or low. And they wanted to know, 
well, what happen*? Row does the public make sense of these 
debates? 

Q. Hav* you published your research on this issue? 

A. I hav*. 

Q. I'v* got an article entitled Alarmi*t Decisions 
with Divergent Risk Information publiahed in the American 
Journal in November, 1997. 

ie that this article (indicating)? 

A- Yes, 

Q, And what conclusions did you reach? And, 
actually, you've got a chart to *how your conclusions? 

A. I believe so, yes. 

MR. FINE. Could we have it? 

MR. HOWARD: % will show it to you first. 

MR. finZ: May we have the Professor say 

what they ara before h* read* them? 

MR. HOWARD t . okay. 

Q, What conclusion* did you learn from your 
research? 

A. The nature of the research ia that we had * 
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survey on hundreds of individual*, adult*, and we had 
situations where th* Government said th* risk was high and 
the industry said the risk w*e low or th* industry said the 
riek i* high and the Government said the risk is low or we 
had two Government scientists arguing about th* ri*k or two 
induetry scientist* arguing. And what we found ie that in 
situation* where you hav* different parties, th* Government 
and the industry, *o a scientist from th* Government and a 
■cientiat from the industry, when they disagree, people 
believ# whoever *ay« the risk ie th* worst. So they 
gravitate toward the worst case scenario where, if we had two 
Government scientists or two industry scientist* disagreeing, 
people would gravitate toward th* high risk person to th* 
same extent. So people believe the worse when there's a risk 
debate. 


Q. And if I could just show this, in your word* -- 
MR. HOWARD: May 1 show this to th* jury? 
MR. PIM2i I thought those were his words. 
Objection, judge. 

THE COURT: I'U allow it. 


Q. Let me a*k you, Professor, if there's svidenc* 
in thi* case that, let's tak* the 195 Qa up until 1964 when 
Chi* first Surgeon General report cam* about, that there were 
■dentists stating chat the statistical evident* linking 
smoking to disease like lung cancer demon*crated that smoking 
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1 caused lung cmcir, and let me also say Chat the evidence in 

2 this case is that there were other scientist* chat were 

3 saying that the statistical evidence did not prove causation 

4 of lung cancer, and that there were statements from the 

5 Tobacco industry in the 1950* saying that the statistical 

€ evidence wan not sufficient to prove lung cancer, how does 

7 your research end your conclusions about diversion of risk 

e statements impact something that like? what would have been 

9 going on in consumer■' perceptions of risks from hearing 

10 those statements at the time? 

11 A. That situation parallels my studies for SPA. And 

12 whst we found is that people who believe the high-risk 

11 estimate in this csbb, it would be the Government or 

14 scientist saying the risk is high. In fact, the tobacco 

15 case, if anything, is not -- there's not as much disagreement 

16 became in my study the industry said the risk was low 

17 wherein, the tobacco case, they're eeying it hasn't been 

is proven, so I would expect people to be even more likely to 

19 gravitate toward the high-risk outcome- 

2d Q. And are those opinions supported, again, by the 

21 polls that we saw *nd the public statements and the trends 
23 with respect to cigarette tales in the market? 

23 A. yes, these opinions are consistent with the 

24 public opinion and the poll data. 

25 0. Okay, I want to turn now to the issue of risk 
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1 perception, and your fourth opinion that smokers and 

2 nonsmokers overestimate the risks of smoking. 

3 First of all, how do you go about reaching an 

4 opinion like this? 

s a. Well, to figure out whether people'■ beliefs are 

6 high enough, you need to have survey evidence on what people 

7 believe the risks of smoking are and then compare that to 

0 what the actual riaka are to see whether their opioiona 

5 indicate a high enough risk belief or not- 

10 0. And how do you go about, first, measuring actual 

11 risks, say, generally? 

12 A. Well, wo need quantitative information. And in 

13 the case of the lung cancer risks of smoking, the surgeon 
i« General and the National Cancer institute have publiehed 

15 SBtimatee of the number of people who get lung cancer and die 

16 from lung cancer due to cigarette smoking. 

17 Q. what are thsir estimates of the actual risk of 

18 getting lung cancer and dying from lung cancer from smoking? 

It A, Well, if we cake the actual number of people that 

30 they say die from lung cancer and divide it by the number of 

21 smokers, then we could figure out what's your chance of 

22 getting lung esneer if you smoke- And it works out to to 

23 13 percent. Bo roughly ten out of a hundred smokers will die 

24 from lung cancer because they smoke, 

2$ g, okay. And how do you go about measuring 
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perceived risk? 

A, TO measure a perceived risk, you have to know 
what people themselves think. And only way you could gat a 
handle on that is to ssk people survey questions chat 
determine what their risk psreeptiona are. 

Q. Now, have you don* this in the course of your 
career being -- doing it for purposes of smoking end health? 

A. yes, I've been running surveys like this since 

1980. 

'81- 1901. 

q. ah right. And now, let's start with the end and 
work backwards. 

Did you prepare a slide to show several studies 
that you've done confering people's perceived risks of 
getting lung cancer and dying from lung cancer from smoking 
to the actual risk? 

A. Yes- 

MR. HOWARD: bet me show this to Court and 

counsel. 

Q. And is this the ilide you-ve prepared? 

a. Thst's correct. That'* it- 

MR. HOWARD: Your Honor, I ask to show this 

to the jury, 

MR. FINZ: One second. 

(Pause in the proceedings.) 
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1 MR. FINZ; I'm going to object to this, 

2 Judge- The number of these polle, apparently, were 

3 taken after Roseanne passed sway. 

4 MR, HOWARD: Your Honor, if that's the 

5 litany for what's relevant information in this 

6 courtroom, I Would love to atrike a lot of What'S come 

7 in during plaintiff's cast 

B MR. FINZ: That's one of t#y reasons because 

9 if they're polling public awareness, it'a been our 

IQ position, of course, public awareness has increased 

2,1 over the years. Rack in Che '50* it Was very low. 

12 The '60s a little more, 'tob, 'floe, today. 

13 MR, UUIGDEY: Thank you for testifying. 

14 THE COURTj Mr. Quigley, please, 

15 Go OJJ- 

16 MR. FINZ: And with that in mind, I see that 

17 there are two sources here, one of which is February 

IS 1997, and Roseanne passed away in 1994. Another one 

19 in 1998. And if that's addressing public ewareness, I 

20 would submit, your Honor, that public awareness 

21 certainly would have changed between '94 end '97 and 

22 between '97 and '96, and would continue to change as 

23 more information gets out to the public. 

24 THE COURTi I think you’re absolutely 

35 correct, Mr. Pin*. Except I believe thet'e something 
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which you could certainly argue to the jury as with 
regard to the weight of hie tastimony. So I will 
allow it. 

HR- FINZ: Okay, Thank you. Judge. 

Do you have « copy of this? 

HR. HOWARD: Here you go (handing) 

CONTINUED DIRECT EXAMINATION 
BY MR. HOWARD; 

Q. professor Viecuei, what'* going on with thie 

elide? 

A. This elide reporte on a eariee of polla that aeka 
quaetlone of the general form, out of one hundred smokers, 
how many of tham think they could get lung cancer because 
they emoke- Thee* are peopled reeponeea. 

Q. Okay. How many aspirate polls ar* involved here? 
A. Thar* are four different polla. 

0 . Now, tha actual figures, tha 4 to 13 percent, 
that's Just one figure Constant, correct? 

a. Constant figure, available scientific evidence 
from the Surgeon General and the National cancer Institute on 
the risks of smoking. 

o* Okay. And could you describe the different time 
periods - I’m not sure the jury can see che years. 1 don't 
think I can even see them - of the four different surveys 
relating to perceived risk? 


tai 
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Dr. viscusi - Direct - Defendant 
Q. NOW, were you working on behalf of Eobacco 
companies at that time? 

A. I waa consulting with them on risk perception 


ieaues. 


Q, Now, did you then go and do your own gallop 

survey? 

A. Yes, one thing you do with the survey, you can 
look at the questions they ask, you can look at the data, but 
what I wanted to see if I ask the questions differently, 
would I get similar answers. 

Q. Let me stop you there. In designing surveys, how 
important is it the way you ask a question? 

A. It depends on the question. Sometimes if the 
question is asked in a particular way, it could distort the 
responses. Ideally, wbat you like to see is would monitored 
changes in the wording or the structure of the question 
drastically altar ths responses, similarly, you want to see 
if I ask these seme question* to a different group of people 
will I get the same kind of answers. 

Q. You, in your career, have studied how best to 
rephrase questiona in surveys? 

A. Yes, I hava bean writing surveys for ADOPIA since 

1*83 . 

Q. Did you then design the survey that was conducted 

in i*»l? 


viscusi ’ Defendant - Direct/Howard 
1*95 is the first time period, then '91, >97 and 


' 99. 


0 . 


Now, who did the Survey in 19B5? 
a. It waa run by a New York survey research called 
Audits S Surveys at the requests of law firms representing 
the Tobacco Industry, 

0. You were not involved in doing that survey, ware 

you? 

A. No. 

Q. How did you go about getting the data to include 
it in your analysis? 

A. It was around 1997 I came across the report that 
they had done on this survey, and I asked the lew firm if 
they Could have the aurvey firm send me the raw data so that 
I could analyze it myself. 

(Whereupon, the following was transcribed 
by Official Court Reporter Laura Brikeen:) 


Q. 

industry? 


Dr. ViSCUsi - Direct - Defendant 

Yes. 

was that funded in any way by che tobacco 


A. I received no financial support from them, no. 
They had no knowledge that I was even undertaking the survey. 

Q. Did you end up publishing chat qurvey? 

A- It is in my smoking book pushed by Oxford Press. 

0. What about the i*»7 and 1**8 survey? 

A. The '*? survey wes undertaken in the same cases 
against che tobacco industry. 

Q, Did you do that survey? 

A. No, that was run also by audits and survey, 

0 . How about the 1999 survey? 

A. The 1998 survey I directed thet survey, and it 
was run by Roper Starch, another survey firm. 

Q. What are all of these surveys on perceived risk 
versus actual risk show us? 

A. All of tham show the same conelatent result, 
which is that people think the risk of lung canoer from 
cigarettes is about 40 percent, th* true risk based on 
scientific estimates is about ten percent, so people over 
estimate the risk. 

q. now, the 40 percent, precisely what question and 
what answer ate they giving in these surveys? 

A. It depends on the Survey, 1985 and 1997, tha 
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Thh court; la chat the most recent data? 

THE WtTHESSi 1999. 

Q. H* it going to correct (M, 19997 
A. Yll, 1999- 

HR. FXHZ> I still object, if w« arc talking 
about 1999 data. 

THE COURT: la that, it that tha only data 
you have, do you have earlier years at well 

MR. HOWARD; well, your Honor, the point I 
only have the moat recent data to demonatrate in 
today's informational environment the number of adults 
who chooae to begin to smoke in thia country. 

THE COURT; How does that relate to 

Roseanne? 

Mr. HOWARDi It relates to the issue that we 
have been discussing about people accepting risk and 
making their own choices, and we think that is the 
theme in this case. 

THE COURT: We are in a different era 

though- 

I will allow it. 

0 - What 1999 data did you review, professor? 

A • Thera was a National Drug Abuse survey run by the 

government. 

Q. What i« the figure that shows for 199$ of the 
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been in trouble. Bring them In. 

COURT OFFICERi AH rise, jury entering. 
(Whereupon, the jury entered the courtroom.) 
THE CLERK: The 12 sworn jurorJ ire present. 
Counsel, do you waive the reading of the roll? 

MR. FIMZ; yea, we do. 

MR. QUIGLEY, Yes we do. 

THI COURT: Okay, Mr. Finn. 
mr. FIMZ: Thank you. Judge, good afternoon 
Judge, counsel, Professor Vi scull, good afternoon, 
ladiea and gentlemen, good afternoon. 

CROfl®-EXAMINATION BY 
MR. FINZ: 

0. You are an economist? 

A. Yea. 

Q, From Harvard? 

A- Ye*. 

Q. And you have never studied public health at all? 

A. Public health is much of what I do, it is part of 
labor economics and health economics which I teach. 

Q. Are you concerned about the public's health, ia 
that One of your principal concerns? 

A. ft a factor in what I do, yes. 

Q. Is it one of your principal's concerns, public 

health? 
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A. Yea. 

Q. Good. 

Now, when you study economics, end you have done 
a lot of risk analysis, as a matter of fact, I think counsel 
had asked you about some risk analysis that you hava done; 
right? 

A. Yes. 

Q. And you have done risk analysis for a number of 
large corporationsj right7 


A. Yes, 

Q. And before we get to cigarette smoking, one of 
the companies that you did risk analysis for, 1 believe, is 
Ford Motor Company? 


Q. Did you ever write any article with regerd to the 

Pinto? 

A. Yes, but thet we* not funded by the Ford Motor 
Company. 

0. In that particular situation, ths Pinto for those 
of us, and I guess most of ua remember it, had a problem with 
the gas tank; right? 

A. It had a problem with the gaa tank, it w4a in the 
back of the car, if you hit it, the car would catch on fire 


and - - 

Q. And explode? 
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A, Yes. 

Q. The person inside could be burned to death? 

A. Yes. 

q. And that's not good for public health, certainly? 

A. No. 

Q. Did you do an analysis, a risk analysis which 
concluded that it would cost more money to fix the car than 
the amount Ford would have to pay out for people who got 
burnt up In the car, and, therefore, it may not hav* made 
great eenae at a particular time for Ford to fix the car; did 
you do something elong those lines? 

A, I did, but the opposite conclusion. 

g. You said they should fix the car? 

A. Yes, Ford did an analysis showing they did not, 
should not fix the car. I did an analysis they should fix 
the car. 


Q. All right. 

Now have you done any analysis with regard to 
other products, for axample, Chrysler Minivan? 

A. No. 

q. How about a particular latch on a Chrysler 
vehicle; were you ever involved with that? 

A. No, I cited the court case in an article, but I 
was never involved with it. 

Q. Did you do any type of risk analysis on that? 
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A. No. 

g. Well, have you ever consulted with any company 
where the issue wee submitted we make it safer and what's the 
cost of making it safer versus how much would the company 
have to pay out in liability judgments or people who may have 
gotten hurt Or killed? 

MR. HOWARD; I'm going to object at this 
point, your Honor, I don't know where we are going, 
there ia no relevanCa. 


Q. Never? 
A. Never. 


g. Now, with regard Co cigarette smoking, you've 


done e risk analysis on that though; right, risk analysis? 

A. no, I have taken the government risk analysis, so 
Z did not second guess the government. 

Q. I am sorry. 

A, I did not second guess the goverhment's risk 
analysis, I took their risk analysis. 

Q, If it was already done, why were you involved 


with it? 

A. I used it for my economic analysis, I didn't do a 
risk analysis, 1 took the government numbers. 

Q. so you took their analysis, what role did you 
play in that, if at all? 
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A. I never slid 1 did. 

Q. well, did you have anything to do with e risk, an 
4 matter of fact, you have been on television talking about 
risk analysis with cigarette smoking? 


Q- Never? 

A. I have been on television talking about the 


financial 

0- 


regard to 


A. 


costs of cigarette amoking. 

Well, okay, then maybe I am using the wrong word. 
Let's go back to the corporation, anything with 
financial costs in all of those previous questions? 

THB COURTi You mean Chrysler and the latch? 
MR, FINE! Yea. 

I have never done any work for Chrysler in my 


life. 


Q. how about anything -- okay, fine. 

A. Or Ford. 

Q. Oood, all right. 

So with regard to cigarscte smoking, you've done 
an analysis then of the cost? 

A. The finances, social Security, insurance costs 
asaociaced with smoking. 


Q. And you came to the conclusion that it costs the 


government less money for people, if people continue to smoke 
and die at an early age,- right, yes or no? 
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A, Yes. 

Q. AS a matter Of fact, you did a calculation that 
the government could save 32 cents on every pack of 
cigarettes it sold if people continue to smoke? 

A. That is what they currently savt, 32 cents, yes- 
mr. Fins< Could we fiaah this thing. 

MR, HOWARD. sure - 
(Displaying.) 

Q. This was shown a little while ago, Professor 
Viscusi, what companies has he worked for. 


There is a couple of companies that are missing 
from that,- right? 

A. There are many companies that are missing. 
q. well, how about the tobacco companies? 

A. I felt -- 

Q. Whan did you first start working for the tobacco 
companies? 


A. I'm -- 


0- You can take that -- 

A. Well, I have worked for law firms repreaenting 
the tobacco induatry. 

Q, when did you first start working for law firms 


representing the Tobacco industry? 

A- I believe it is 1907. It could be '86 or '«7, 
something like that. 
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0. What was the name of that company? 

A. Jones, Day, fteavie A Pogue. 

Q. They representad at the time who? 

A. R. J. Reynolds. 

Q. That was at a time when cigarette cases were 
starting to come up? 

A. There were eome cigarette cases, yes. 

Q. And you started to do certain research for them? 

A. Mo, I was involved in tailing them what the 

research literature was. 

Q. We will get back to that in a little bit. 

How many times have you testified OR behalf of 
the tobacco company? 

A. Well, this case and the other case with you and 

three other cases in court, and maybe 19 other depositions. 

Q. And have you done other work for the tobacco 
companies, since 1907 up until the current time? 

A. I did a report analysing the audita and aurveye 

data, and I spent one more consulting on the design of the 

hazard warning for the Premiere cigarette, that's it, 

0- That's the total amount of work you have ever 
done for any tobacco company or law firm repreeancing a 
tobacco company? 

A. Well, we have the litigation work, thate's also a 
couple of government submissions, one I think was the 
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Occupational Safety and Health Administration, the others 
involve the FTC and FDA, SO it would be just testimony and 
tha two consulting episodes other than testimony. 

Q. Now, as far as riek analysis, that was your 
testimony, did you ever write anything about risk analysis in 
cigarette smoking prior to the time chat you started to work 


for the law firm representing R. J. Reynolds tobacco? 


A. Yes, in fact, I didn't write it, but I had 


already run the survey that was subsequently written up. 

q. 1 asked you if you ever wrote anything with 
regard to smoking before you were working for the law firm 
that was representing the tobacco company? 

A. No, nothing was published. 

0. Let me ask you this, does cigarette smoking cause 
lung cancer? 


A. In some people, yes, but not in everybody, so it 


increases the risk of smoking — of dying from lung cancer. 


Q. I wane to know if it causes lung cancer. 

MR. HOWARDt Objection, your Honor, beyond 
the ecope of this witness' expertise, he is not an 
oncologist - 

THE COURT: If you know based on your 

research. 

A. tn eome people, it causes it, not everybody will 
get lung cancer because they smoke, but it definitely 
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inciaiiBi the probability Of getting lung cancer. I'm not 
talking about probabilities. I want to know cause and 
effect. 

MR. QUIGLEY: Objection, yOut Honor, it is 
beyond this witness' expertiae. 

THE COURT: 1 will allow it. 

A, It, 

Q. Ye* or no, ye* or no, does it cause lung cancer? 

MR. QUIGLEYi Objection, if he want* an -- 
THE COURT: I believe that call* for a yea 

or no, 

A. Hot in every smoker, *o yea, in name smokers. 

Q. Hell,, in a case Called Apoetalou -- 
A. That' a your cm. 

Q. -- were you asked thi* caie, and did you give 
thia anawer: 

"QUESTION: You're not disputing, let'* find 
out, do cigarette# cauae lung cancer? 

ANSWERi Cigarette*? 

QUESTION: Yea or no? 

ANSWER: 1 have alwaya aaid no," 

Did you change your mind from 
MR. QUIGLEY: Can I a** that? 

MR. FInZi (Handing.) 

Q. January 83000 one until today? 


5 

6 


7 


8 


9 

10 


11 


13 

13 

14 

15 
15 
17 
IB 
19 
30 
21 
32 

23 

24 

3$ 


A. No, my mind la alwaya the ilma, the cauae of 
anybody getting lung cancer, the anewer ia no. The answer in 
term# of some smoker# getting lung cancer, yea. I alwaya 
aaid amoking increaaea the riak of lung cancer. 

MR. HOWARD: Could you mark that page? 

MR, QUIGLEYi Or read the next two. 

Q. what I would like to aak you, what was the first 
tobacco caae you got involved with for a tobacco company? 

A. The first caae was the Minainnippi State case 
againac the tobacco industry, I believe. 

Q. When waa that? 

A. tn the mid-1990s, late i99Qs, j would gueae, '97, 
it i* a ballpark, I'm not aure of tha exact year. 

Q. Waa that the firat caae you got involved with? 

A. It i# the first cast 1 waa ever deposed in. 

q, how many hour# did you spend working in that 

case, approximately? 

A. I have no idea. 

Q. Ten, 50, more or lees? 

A, I remember it was five year# ago. 

Q. What was the next case you worked on for a 

tobacco company? 

A. 1 don't know the order. I can name some of the 
state case# that happened around that time- 

q. Well, why don't you name what you remember? 
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A. Mississippi, Texas, Florida, Minnesota, and the 


State of Washington, were the five state cases in which I was 
deposed. 

Q. How about Texas? 

HR- HOWARD: He said thst. 

Q. How about the Ohio ironworkers' case? 

A, Ohio ironworkers, I did testify in the court. 

Q. State of Minnesota, Stats of Florida litigation? 

MR. HOWARD! He said that. 

Q. Blue Cross litigation? 

A. That was not a state case, but that came 
afterwarda, that was the same week as your case. 


Q, And that -- and aince then, have you testified in 
any other Cases? 

A. One, one since the time I have testified in your 
case, and today makes the ascend time. 

Q. In all of those esses, you have testified far the 
cobecco companies? 

A. Yes. 

Q. Which companies did you testify for? 

A. I'm not sure, they always name who.it is, usually 
it i# Philip Morria, R. J. Reynolds, I don't chink I have 
ever testified for anybody else. 

Q. Obviously, you have never testified for * 
plaintiff in a tobacco case; right? 
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1 A. That is correct. 

2 Q- Why don't we go to some poll*. 

3 You mentioned, you testified about some polls, 

.4 one was a 1954 poll, and the question was, have you heard or 

5 read anything recently to the effect that cigarette smoking 

6 may be a cause of cancer of the lungi do you remember that? 

7 A. Yes. 

S Q. That was 1954, by the way, what was the 

9 population in 1954 in the United States? 

I don't know, 100 million, I have no idea, 
loo million, and 
150 million, you know. 

150 million? 

I have a very soft estimate, I don't know the 

15 Q. Between, should w* say approximately 150 million? 

17 A. That is a guess, but I really have, I don't have 

18 a firm idea of the answer. 

19 Q. First of all, this question, have you heard at 

20 read anything racencly to Che effect that cigarettes may be, 

21 . may be a cause of cancer in the lung, that is, that i* not a 

22 very definitive question, is it? 

23 A- It is not as definitive a* my 100 Smokers 

24 Questions. 

25 Q. And the answer was yes, 90 percent of the peoplei 



10 A. 

11 Q- 

12 A. 

13 Q. 

14 A. 
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according to that particular poll said they heard or read 
something that smoking may be a causa of lung cancer, and t*n 
percent said no. 

SO if W* u«* th« 150 million, would it be fair to 
say IS million people did not know in 1954, according to this 
poll? 

A. That sound* fair. 

Q. Lae'S go to this other poll that you did or that 
you raad, 1954 aa well. 

Do you think cigarette smoking 1* harmful or not? 

A. Now, this doesn't even Calk about Cancer at all, 
thia poll, no. 

0. And thia was *54 a* wall, 70 percent of the 
people eald yea, 23 percent Of the people eaid no, and aix 
had no opinion. 

So would that mean that, 1 probably got the math 
wrong, 23 -- somewhere about 30 million people did not know 
that? 

A. Yea, that's what they eaid. 

Q. Now, let's go to the poll of 1957, by the way, in 
1954, do you know what the frank -- did you ever hear of the 
frank statement? 

A. Yea, I have. 

Q, You are familiar with that document; right? 

A. Yes. 
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g, Tobacco company said smoking is not injurious to 
health; right? 

A. I don't recall those being the exact words. 

q. well, something to that effect, why don’t you 
take a look at the frank etatemant? 

COURT OFFICER: (Handing.) 

A, we believe the following products are not 
injurious to health, is that what you said. 

Q. Let me aak you this, in 1954, did the public know 
something that the tobacco companies didn’t know; ia that 
your testimony? 

A. The public -- 

0. Ye* or no? 

A. No. 

g. So the tobacco companies knew chat it waa, it 
caused cancer as well in 1954? 

A. I don't know that anybody -- 

Q. Yes or no? 

A. I don’t know what they knew. 

Q. well, you didn't study that at all, to see what 
the tobacco companies knew? 

A. NO. 

q. Did you ever look at the internal documents of 
the tobacco companies? 

A. No. 
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Q. Than you went to a study, 1957, did you happen to 
hear or reed about the recent report of the American Cancer 
Society, reporting the result■ of a study on the effect of 
cigarette smoking, 77 percent said yea, 23 percent eaid no. 

Whet was the population in 1957? 

A. Well, I have been ballparking it at 150 million 
which may or may not be accurate. 

Q. I suspect it went up from 1954? 

A. He are dealing with really round numbers, it i* 
probably up. 

Q. What would you aay it ia up to7 

A. If it was ISO million, u* will call it 153 
million. 

Q. 153 million. 

This question isn't very specific, either, do you 
happen -- did you happen to hear or read about the recent 
report of the American Cancer Society reporting the results 
of a study on the affects of cigarette smoking? 

That's not very specific, is it, it doesn't 
mentioned cancer, does it? 

A, Yea, American Cancer Society, it mention* a 
particular report, eo it is a very specific question. 

0. There is a way to skew a question, in economic 
Statistics,- right? 

A. Some questions can be skewed, yes. 
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g. Then you can ask them point blank, you can say 
this question could have eaid, what do you think, does 
cigarette smoking cause lung cancer, that would have bean a 
more direct question; right? 

HR. HOWARDt Objection your Honor, the same 
poll has that question. 

THE COURT: I Will allow it. 

Q. That could have been a more direct question? 

A. It ie an entirely different question, this 
question asks have you read about an economic study, the next 
question in the survey sake do you believe smoking causes 
lung cancer. 

Q. But that we didn't go to that? 

A. w« did, we presented that question as well. 

Q. Maybe that ia the next one, we will take a look 
at that one then. 

If the population in 1957 was also about ISO, 153 
million and 23 percent of the people SBId no, 35 million 


people? 

A. Sure, 35 million people. 

0, 35 million people? 

A. Raid no. 

Q. Said no. 

The next one you looked at, maybe this is the 


question, 1867, what le your opinion, do you think cigarette 
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■rooking if one of the causes of lung cancer? Yea, SO 
percent, it looks like that number dropped pretty 
dramatically from the last question, which waa, did you hear 
about a report which waa 77 percent, the number went down by 
22 percent; right? 

A, 50 percent who said y*S, and another 25 percent 
who are now undecided, 26 percent. 

0. And then when the question waa hiked, what in 
your opinion, do you think cigarstea ■moking is one of the 
cauaea of cancer of the lung, only 50 percent of the people 
aitid yea, 24 percent said no, and 26 percent were undecided? 

MR. HOWARD: I think there ia some 

confusion, your Honor, that ia the testimony, the 

question he was juat testifying about. 

TOE court: i will allow it. 

0. So if we're dealing with the same 133 million 
people, about 76 million people, well, why don't we do it 
chia way, about 35 million people just didn't know, they were 
undecided/ right? 

A. 35 million were claaeified undecided. 

Q. And about 32 million people aaid no? 

A. All right. 

0. Right? 

A. Yea. 

Q. And if you add up undecided and the no'a, you 
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have about 75 million people who did not aay yea to that 
question? 

A. Half the population would have aaid no or 
undecided. 

Q. Then you went, and chat waa 1957, by the way, in 
1957, that waa an important year, wasn't it? 

A. The American Cancer Society report. 

Q, So would you agree that that information in 1957 
wasn't really getting out the way it should be, if 50 percent 
or 75 million American* didn't answer yes to that question? 

A. No, because you have 70 percent of the people bad 
heard the information, and were aware of it, and with the 
numbers you are referring to have to do with riak belief, how 
many people believe in the lung cancer smoking linkage, which 
was not established definitely until '64, ao thia is new 
information that is still emerging. 

Q. In 1957, 50 percent of the population did not 
believe that cigarette smoking caused cancer? 

MR. HOWARD■ Objection, mischaracterites the 
‘ aurvoy result. 

A. No, it ie 24 percent. 

Q. Then 26 percent were undecided? 

A. That is correct. 

Q. Okay. 

Now, you know whan the tobacco companies engaged 
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a firm by the name of Hill t Knolton; right? 

A. No. 

0. Did you ever hear of that firm? 

A. I have heard of them. 

Q. what do they do? 

A- Marketing firm advertising firm. 

Q. Public relations firm? 

A, I guess, I don't know who they are. 

Q. How about in the 1950a, they were the largest 
public relations firm in the country; you didn't know that? 

A. NO- 

Q. Wall, have you ever reviewed any documents from 
Hill u Knolton where each time a statement would come out, 
that there's a causal relationship between smoking and 
cancer, chat there would be a counter-statement by the 
Tobacco institute or cm through their public relations firm 
Hill 6 Knolton; did you know that? 

MR. HOWARD: Objection, your Honor, Number 
1, beyond the scope, and Number 2, objection as to 
counsel's characterisation of the document. If he 
wants to show professor Viscusi a document, he can, 1 
object to the characterisation. 

THE COURT: I will allow it. 

A. 1 have not read any such documents. 

Q. I am aorry? 
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A. No, I have not read any such documents. 

Q. Are you aware of that at all or ia that news to 

you? 

A. That would be news. 

0 - That'a news CO you? 

A. Yea. 

0. Then the last one that was shown was 1969, and 
the question was, all persons in the survey were then asked: 

"What ia your opinion, do you think cigarette 
smoking ia or ia not one of the causes of cancer of the 
lung?" 1* 7i percent, to now that has increased from 50 
percent in 1957? 

A. That is correct. 

q. is not n percent, no opinion 16 percent. 

What was the population in 1969? 

A. Wall, continuing my estimates, which I still 
don't know, let's aay it is 170 million. 

Q. 170 million. 

So 170 million, you havs at least about 1* 
million people still did not think that; right? 

A. Correct. 

Q. And you had about 25 million paopla who had no 
opinion; right? 

A. including infants and children, ao it is the 
whole population. 
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0. yea, okay, fine. 

Now, that correspondence with, when did the 
government mandate, require tobacco companiee to put warninge 
on their cigarettes? 

A. The act wee paaaed in *65 requiring warnings 
beginning in 1966. 

Q. Then in 1969 Public Health Cigarette Act? 

A- That was the second act chat required warning. 

Q. Before that, was there ever a warning on any 
cigarette pack in America? 

A. Not to my knowledge. 

0. Was there any warning ever publiehed by a 
cigarette company that their cigarettes caused cancer prior 
to chat act? 

A- Not as far a* I know. 

Q- do you think warnings work at all/ yes or no? 

MR. HOWARD: Objection, vague - 

THE COURT: I will allow it* 

A, It depends, some warnings yes, warnings can 
work, it depends. 

Q- Warnings are a good thing? 

MS, HOWARD: can he finish bis answer? 

A. Xt depends on the content. 

TK* COURT: You have to let him finish his 

answer- Don't crowd him. 


1 NR, FINZ: I'm backing up. 

2 A. warnings that provide new information and are 

3 credible have a constructive role to play. 

4 Q. And for all of those people that we talked about 

5 who didn't beliave it, at least a good percent of choee, if 

6 they had the information, maybe they would have changed their 

7 mind with information, right, because information is 

0 important? 

9 A. We don't know that these people didn't have the 

10 information. 

11 q. Right, you don't know, one way or the other; 

12 right? 

13 A. No, we know from an earlier question that $0 

14 percent of the people had heard the information already. 

15 g. All right. 

16 Why don't we do this, let's go to another poll, 

17 this ie a report of a poll dated October 7, 1953, plaintiff! 

10 Exhibit 24 in evidence. 

19 MR. HOWARD■ Your Honor, I want to alert the 

20 Court that thia document was admitted subject to the 

21 redaction of the poll information, which was 

22 determined to be hearsay, so if ha's going to read the 

23 poll information, that ie not in evidence. 

24 MR. FINZI I don't recall that, Judge, but 

25 if that is, in fact, the case. 
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COURT OFFICER: X just wrote "redact". 

MR, FINZ> If that ie the eaae, there was 
all of the poll information that was flashed up on the 
board spoken ebout and on croes-examination. 

THE COURT: You have a point, Mr. Finz, we 
did hear a lot about polls already. So maybe w* will 
revisit that ruling and lac the poll stand - 
Have you seen the poll? 

MR. HOWARD: I have not seen that. What 1 
would ask. I’m not objecting to Professor Viscjusi 
commenting and discussing the poll, that ie proper 
cross-examination, but if it ie going to come into 
evidence, I would offer it in evidence. All of the 
polls I used on my direct examination with Professor 
Viacuei, I just used demonstrative, X would be happy 
to put those polls in as defense exhibits. 

HR. FINZ: This is not a poll, this is an 
internal memo, as 1 am looking at it again, it ie an 
internal memo of the Philip Morrie. 

MR. QUIQLBY: It is subject - - it is subject 
to redaction of the polls within the memo. 

MR. FINZ: That is not correct. They are 
reporting information in their own internal document. 

MR. HOWARD: Like I said, 1 will offer all 
my polla and thia one can cOma in as well, we can 
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clear this right up. 

MR. FINZ: Page six, under health questions, 
this is a memo from Mr. Neisaman who was a senior 
person at Philip Morris. 

MR. HOWARD: Your Honor, I don't know how 
Professor Viscusi has slresdy testified he has never 
seen internal company docustente can authenticate poll 
dat* reported second source in such a document, he was 
using today certified copies of actual polls from 
gallop. 

THE COURT: Unfortunately, I can't tall you 
what was going to be redacted out of this thing right 
now without going through the record. 

MR. HOWARD: I don't know -- 

THI COURT: if you■re only going to deal 
with the last threa lines, the last three paragraphs. 

MR. PINZ: Yes, Judge. 

THB COURT 1 Do you have -- 

MR. HOWARD: I don't even have a copy. 

THE COURT: Take a look at it. 

HR, FINZ: (Handing.) 

HR. HOWARD: You eae I have a problem with 
it, we don't have the actual poll information and 
questions that wars aaked, in any wey, to understand 
the cigarsttei of these numbers. 
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THE COURT: He didn’t have *11 of the 
information either on. hie polio. 

HR. HOWARD: We did, I gave the actual 
quantion# to counsel, he haa been croee-examining 
using the exact language in the questions. 

THE COURT: What'e the difference here? 

MR. HOWARD: Because this d04a not reflect 
what the gueetione were that the numbers are coming in 
response to. 

THE COURT: The question is -- 

MR. HOWARD: The professor already testified 
to the importance of the question. 

MR. FIN2: X also Offered 

THE COURT: What harm is there in 
cigarettes, that is the question? 

MR. HOWARD: Z was talking about the first 
two lines, your Honor. 

THE COURT: Where are you, what page? 

Mr. HOWARD: On page six. 

THB COURT I Right. 

MR- HOWARDi Under health questions, the 
first two eentencea that begin “ail smokers, the" -- 

THE COURT: We don't know what those 
questions -- 

MR. HOWARD: We don't know the questions in 
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the first two sentencss. 

THE COURT: You are absolutely right, we 
know the question in the second paragraph, we can 
take it from there, 

MR. FlWZi X also offer it as an admission, 


it is an internal document. 

the court: it is already in- 

MR- RIMEi That portion of it is an 

admission. 


THE COURT: It was, no, no- 
Hft. HOWARD: That is what is subject to 
redaction, we don't know What the question is* 

THE COURT: You want to work on the Second 
two paragraphs, that's okay, but the other part 
relates, we don't know what it is talking about, 

HR. PXNZ: Your Honor, the first paragraph 
is what addresses the data, 

THE COURT: But they don't Specify the 
question. The questions in there, you talk the second 
question is listed there. 

MR, PlNz, Although it does say ’•cancer", 

THE COURT: What alee does it say in the 

question? 

MR, HOWARD: Well, your Honor, X would 
rather not have 
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THE COURT: He haven't had the results then. 
MR. P1MZ: Then I will pass over it- 
THE COURT: If you want to go with the 


second one, that's the ruling; otherwise, we really 
don't know what the question said, 

Q. How, you are familiar with the gallop poll, 1949 
through 1958, that's, we looked at some of those before; 
right? 


A. X have aaen polls back to 1949 from gallop. 

Q. Now, are you familiar with the gallop poll of 
1957, where they asked, what is your opinion, do you think 
cigarette smoking is one of the causes of cancer of the lung? 

MR. HOWARD: Your Honor, could X see what ha 


is reading from? 

MR. PXNZ: indicating. 

Your Honor, it is the gallop firm, the same. 

MR. QUIGLEY I It is a bunch of pages 
missing, it is not the same poll. 

THE COURT: YOU er* not offering it. YOU 
are asking ■ question about the poll? 

MR. FINEi Yee. 

Mr. QUIGLEY: Show the witness, if it is 
impeachment, it is impeachment. 

THE COURT: Let'* ask the question firefc, 
ask him if he is familiar with the poll, then go on 
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Dr. Viecusi - Direct - Defendant 

from there. 

Q. Are you aware of the gallop poll in 1»S7 where 
tha question was asked, what is your opinion, do you think 
cigarette smoking is one of the cauin of cancer of the lung, 
the answer was yes, only by 47 percent of the population. 

Are you aware of that? 

A. No, becauee we present evidence, 1 believe, later 
in 1957. 

Q. Well, t am talking about 1957. 

A. A different month, yes. 

Q. So you are unaware of that? 

A. I probably have seen the poll, I am not aware of 
the exact number. 

q. wouldn't that have been important to you in your 
analyaie, if you are talking about tha '50e and what people 
knew, would that not be important to look at the gallop poll 
under the question of cancer and cigarette smoking? 

A. I looked at all gallop poll results. 

THE COURT: You said it is a different 

month. 

THE WITHERS: It is a different month in 

1957. 

THB COURT: How many polls are there a year? 

THE WITNESS: I believe there ere two, one 

before the American Cancer Society.report and one 
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Dt. Viacuei - Direct - Defendant 

after. 

0- well, did you look at both of them? 

A. Mot for thin cue, I may have seen it sometime in 

the past, 

q. at* you awsr« that with that question, what is 
your Opinion, do you think cigar*tee smoking is one of th* 
cause* of cancer of th* lung, 32 percent of th* population 
■aid no, now, I think in 19$7, you said there was, 133 
million people, it is about 45 million people, said no. 

A. Would have said no, if they responded, if that 
waa the percent. 

Q. No opinion waa 21 percent, so that's another, 
another 30 million -- 

A. Right. 

q. -- said they had no opinion, one way or the 
other, m 19S7? 

A- That's right . 

Q. Now, if th* same question was asked of cigarette 
smokers, what ia your opinion, do you think cigarette smoking 
is one of the causes of cancer of the lung, only 35 percent 
of cigarette smokers said yes,- did you know that? 

A. I didn't memorise the numbers. 

MR. HOWARDi Does he want to show him the 

document, your Honor? 

mu COURTt If he wants to introduce it, no, 
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Dr. Viscusi - Direct - Defendant 
you don't. 

MR. PIN2S; 1 don’t want to introduce it. 
q. I just want to know if you know that. 

A. I don’t know the exact number, I know the numbers 


after the American Cancer Society report came out- 

Q. 1 am talking about these numbers from the 1957 
gallop poll, do you know about these numbers? 

A. 1 have read the poll in the past, but I don’t 
know the exact numbers. 

Q. With that same question, did you know chat 48 
percent of the population answered no? 

MR. HOWARD: BXCUSe me, 48 percent of 

smokers ■ 

MR. FINZ; Yes, 

MR. HOWARD: You said the population. 

MR. FINZ: That is what X am talking about, 

the smokers, smoking population said no. 

Q, Did you know that? 

A. As I have said, I read the polls, I didn't 
memorise the answers, it has been a couple of yeara since 1 
read it. 

g, In 19$7, how many people were smoking, what was 
the smoking population In 1957? 

A. I don’t know, it was higher than it is today, so. 

q. A lot higher; right? 



£ 

7 

0 

9 

10 

11 

12 

13 

14 
13 
16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


2396 


Dr, Viscusi ■ Direct * Defendant 
A. If I were to guess, 35 percenc of the population, 


this ie a ballpark, I don’t know. 

0- You don't know? 

A. It ia higher than 25 percent, 

Q. Today or then? 

A. Then, now it is about 24 percent. 

Q. Wasn't it mors like 40 percent? 

A. I said about 35 percent, something like that, it 


could be 40 percenc. 

Q, 40 percent, do you agree with that? 


THE COURT: He said it could be, 

A. It could be, I don't know. 

Q. If we taka 40 percent, just because it ia easier 
to calculate, 40 percent of smokers and 48 percent of them 
■aid no -- I am sorry, 40 percant of the population were 
smokers end there were iSo million, so that’s say CO million 


paopla were smoking, approxisiataly? 

MR, HOWARD: objection, your Honor, that 
mischaracterizes the demographics of the united 
States. I don't think babies were smoking. 

THE COURT: We're talking generally, he 
factored in babies and whatever. 

MR, FINZ! Right. 

Q. So about 60 million people were smoking? 

A. If you assume babies can smoke, yee. 
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Dr. Viscuai ■ Direct - Defendant 
q, well, you didn't factor that out when I asked you 
how many people were smoking, you gave me the number? 

A. No, you -- I was saying 40 percent of the adult 
population, all of the smoking statistic* of the adult 


population. 


q, what was the number of the adult population. 


let’s factor out the babie*? 

A. I don't know, let's say 100 million. 

Q. 100 million? 

A. I am making thie up. 

q. You have 100 million and you have 40 percent 
smoking, you have 40 million people smoking, right, so out of 
smokers then, according, according to this question, you have 
about 20 million smokers didn't have the information? 

MR. HOWARD: Objection. 

A- That ia not what the question said. 

q. Let me read the question. 

THE COURT: Hold on. 

Are you going to finish before lunch? 

MR. EIHZi NO. 

HP. QUIGLEY: HOW long is b* going to go7 

THE COURT: Give or Cake. 

MR. FINZ: without bolding me to it, 45 

minutes. 

THE COURT: I don’t think you will be that 
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Long. 

MR. FINZt La** than 45 minute*. 
the Court i we are going to take our 

luncheon race**, ladies and gentleman. It is hot the 
moment Cor deliberation. I wa* hoping to, 1 think we 
are going to have something different thi* afternoon. 
Something different for everybody. 

Let'* have a pleaeant lunch. Please follow 
the instruction* of the Court Of fleer. We will reaume 
at 2 110 , 2 120 . 

(Whereupon, a lunch break wa* taken.) 
(whereupon, official Court Reporter Laura 
Srikaen wa* relieved by Official Court Reporter Toni 
Iarrobino.) 
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Proceeding* 

THfi COURT CLERK: Please remain eeatad and 
come to order. 

MR. FlHZi Good afternoon, your Honor. 

MR. QUIQLEY: flood afternoon, your Honor. 

MR. HOWARD: Good afternoon, your Honor. 

MS. YAKABOSKIt Good afternoon, your Honor. 
THE COURT OPRICRH. Jury entering. All 

riaa. 


(Whereupon, the jury entered the courtroom.) 
THE COURT CLERK: The 13 »worn juror* are 

preaent. 

Counsel, do you weive the reading of the 

roll? 


MR. FINZ: Yee, I do. 

MR. QUIGLEY 1 Ye*, we do. 

THE COURT CLERK: Thank you. Plaaae be 

eeatad. 

THE COURT: Good afternoon, ladies and 

gentlemen. 


THE JURYi QOod afternoon. 


THE COURT: Oood afternoon, Professor. 
THE WITNESS: flood afternoon, your Honor. 
MR. FINE: Thank you, Judge. 

Good afternoon, your Honor, couneel, 

Profee*or Vi*cu*i. 
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Viecuai - Defendant - Cro&e/Pinz 

And ladies and gentlemen, good afternoon. 

THE JURY: flood afternoon. 

CROSS-EXAMINATION 
BY MR- FINZ: 

Q. Okay. I think when we left off we were in the 
middle of '57 and moving on to '69, and I did some of the 
math over lunch «o we'll speed thing# along. 

In l»£fl, you're aware of the flallup poll, I 
suspect, Professor? 

A. I'Ve aeen lot* Of flallup poll*. I'm not *ur* 
which one this is. 

Q. It’* the question that asks, "What is your 
opinion, do you think cigarette smoking is or is not ons Of 
th* caused Of cancer of the lung?" Are you aWere of that one 
in 1958? 

A. I'm sure I've aeen it* I don't remember the 

results. 

Q. Would you agree that the people who said y** was 
44 percent and the people that said no wa* 29 percent and the 
undecided waa 37 percent? Would you agree with that? 

A. If I aaw the poll I probably would. 

Q. Mould you want to take a look at it? 

A. Sure. I don’t have the poll, 

Q. It's highlighted in yellow (handing)? 

THE COURT OFFICER: (Handing.) 
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Viscusi - Defendant - Cross/Finz 
A. 44, 29, 27 (handing). 

THE COURT OFFICER: (Handing.) 

Q, Thank you. 

Now, using the same population numbers, that 
would mean in 1958, 45 million American* said no, 40 million 
Americans were undecided approximately, right? 

A. Which account* for the hundred percent, right. 

Q. Okay. How, let's go to another Gallup poll in 
1958. The question was, "Do you think cigarette smoking is 
one of the causes of cancer of the lung?” Yes. is a cause, 


45 percent, no, is not 34 percent, and undecided 21 percent. 
Would you agree with that? 

A. Probably if those are the numbers I saw, yes, 

Q. All right. And would you also agree then that 


that translates to approximately 43 million people said no. 


about 30 million people ware undecided? Would you agree with 
that? 

A. I didn't do the math, but I assume you did it 

right. 


g. Okay. Why don't we go to the last poll that I'm 
going to do with you. 

It's another Roper poll. This is 1959. 

By the way, when was it that Rneeanne etarted to 


smoke? 


MR. HOWARD: Objection to form. 
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Viaousi - Defendant - Cross/Pinz 
thb COURT: If you know. 

Do you know? 

THE WITNESS: I heard She had her first 
cigarette in 1959. 

0- Okay. So let's look at tha 1959 Roper poll. 

And hare the question was, "The trouble with 
cigarettea is that they 'blank.'* 

MR. HOWARD: I'm going to object, your 
Honor. I think 1 know tha poll he's reading front- 
It's not a public poll. Something different. And I 
would like him to lay a foundation for what this ie. 
THB COURT: Make a foundation. 

MR. PIMSi All right. 

Q. Are you aware of a poll done by Roper ft 
Aaaoclataa entitled a Study of Attitudes Toward Cigarette 
Smoking and Different Type* of cigarettes, January 1»S9? 

Ever hear of that? 
a. yes. 

Q. Yea? 

A. Yes, 

Q. AH right. Now, ar* you aware of the question 
that asks, in 1959, "The trouble with cigarettes ie that they 
■blank,' and then they give you a couple of choices? 

A. No, that's not correct. 

0. Hhat's not correct? 
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Viscusi - Defendant * creas/pinz 

A. That they gave people choices. They did not give 
people choices. Thia is an open-ended question in which they 
coded up people's open-ended responses, but they did not 
explicitly give people choices in the question. 

Q. Okay. So they left it open7 

A- open-ended. 

Q. Which ie probably a good way to do it because it 
doesn’t ekew the question one way or another, right? 
mr. Howard t objection. 

THE COURT: I'll allow it. 

A. Yes. 

q, So now when people responded, are you aware that 
the number of reepondents were 3,064, and the question under 
category Physically Harmful, the total under that category 
was 22 percent? And the first question, the firet response, 
Make You Cough, Affect Your Throat, A percent; Contain 
Harmful Elements, 6 percent; Harmful to Your Lungs When 
Breathing, 3 percent; Cause/Could cause Cancer, 1 percent. 

Are you familiar with that? 

A. Yes. 

Q. How, this is 1959. Using the same population 
that we used before, would it be fair to aay that 
approximately 149 million out of the 150 million people did 
not aay could cause or causeI cancer? 

HR. HOWARD: I’m going to object at this 
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Viscusi - Defendant - Cross/Finr 
point with that question, objecting to the total 
population. I think that's misleading, your Honor. 

THB COURT: We’ve been through that in 
contexts of babies and people. 

Q. So make it a hundred million people. 

THB COURT: All right. 


a. It’S even worse than that, your Honor, because 
thia is an unfair characterisation of what this question 


This question -- 

Q. I'm not asking what the question does. You may 
be asked that by the Philip Morris attorney*. 

A, All right. 

Q. 1 just want to know if you're familiar with that 
result of this poll. 

A. I'm familiar with the numbers. 

Do you disagree with them? Yes or no? 

Mr. HOWARDi Objection to form, your Honor. 
I disagree with your interpretation. 

The COURT 1 I’ll allow it. 

Hall, just so thera'■ no question about 
interpretation, let me just read it again. 

"The trouble WITH cigarettes is that they,- and 
then under Physically Harmful, under category Cause/Could 
Cause Cancer, 1 percent. I'm not interpreting that. 


Q. 


Q. 
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Viscusi - Defendant - croa*/fin* 

MR. HOWARD: Objection. We'll stipulate to 
the number on the doounent as being i percent. 

THE COURT: Okay. 
mr. FINS: Thank you. 

q. Now, you'ra familiar with the Fedaral Trade 
Commission, right? 

A. Yes. 

Q. And have you used the Federal Trade Conrnisuion 
data to factor into your assessment of the risk -- perception 
Of risk? 

A. They did same of the -- 
q, Y** or no7 
A. Some of the 

MR. HOWARD: Objection, your Honor. He 
didn't explain what ha used the data for. 

THE COURT; w*n, no, the question i* either 
yes, no, or I can't answer it. 

A. Yes, I've used some of the data. 

Q. And tha Federal Trade Commission is certainly 
authoritative, right? 

A. 1 don't agree with everything every staff member 
has written IF that's what you mean by authoritative, 

0. How about the public version Federal Trade 
Commission staff report on Cigarette Advertising 
Investigation dated May 1991? Are you familiar with that? 
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A. I've read a number of their report*, i don't 
remember which one thi* ii. 

0- hell, let's jump way ahead to 197B, 19 yeara 

after the last poll, and it's another Roper poll, part of the 
report, the FTC report, Smoking Causes Lung Cancer- 

I'm eorry. This one i* a Gallup poll. Smoking 
Cauaas Lung Cancer. 


HR. HOWARD: Your Honor, 1 would objaOt to 
reading from theae document* with no foundation. 

0 . I want to know if you agree with thi* or not, 
MR. HOWARDi we don't even know what he'a 
reading from. 

mr. ftfiZi I'll tell you. 

Here'* a copy (handing). 

MR. HOWARD: Thank you. 


Where are you reading from? 

MR. PlNiJi I'm reading from page 17, 

THE COURT* Are you referring from a Qallup 

poll? 

Mr. FlhZi Ye*, data that'* recorded from 


the Qallup poll. 

THE COURT: Of what year? 

MR. FtUZ: 197B. 

THE COURT: Are you familiar with that 


particular poll or have you eeen it before? Have you 


6 

9 

10 

11 

12 

13 

14 

15 
Id 
17 
19 

19 

20 
31 
22 

23 

24 

25 


u»ed it in your approach of your rasssrch and work? 

THE WITNESS: Hot to the beat of my 
knowledge, your Honor. 

THE COURT: All right. 

THE WITNESS: I may have seen the report. 

THE COURT: Would you regard the Oellup poll 
a* an authoritative poll? 

THE WITNESSi Gallup poll* are good poll*, 
yOur Honor, yea. 

HR. HOWARD: What page ara you reading from? 
MR. riNZ: Page 17. 

CONTINUED CROSS'EXAMINATION 
BY MR. FINZ: 

Q. Are you familiar with ehia data Smoking Cause* 
Lung Canc*r, 1978 Gallup poll, total percentage of population 
unaware, 19 to 23 percent? 

Now, do you know what the population waa in 1971? 
THE COURT: He didn’t know what it waa in 
tha '50*. How would he know what it waa in the ’ 10? 

MR. FINZ: well, we're moving closer in 

time. 

Q. Would it be fair to aay it wa* over 200 million 

people? 

A. it waa around 170 million by 19£0s, *o, ye*, 
probably about 200 million. 
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ViflCuai - Defendant - Croae/Fina 
Q, 200 million people? 

A. Ye*. 

Q. Bo if we took An average 19 to 23, call it the 
low end, 20 percent of 200 million would be -- 

A. First of all, tha number* you gave are not 
correct because unaware included the noa aa well aa the 
undecideda. So you pooled thoae for the unawares, and I 
think it 1 * just misleading to put the don't knowa with the 
Aoe. I juet want to make that clear that that * a what you're 
doing. 

Q. That 1 * fine. But right now I'm not talking about 
pooling anything together. I'm reading, word for word, from 
the aallup poll of 197* ee I did from all the other polls, 

MR, HOWARD: Actually, I object, your Honor. 
This ia a compilation chart from several survey* where 
the Gallup i* pooling. If he can show tha Profesior, 
the Profe**or can be better equipped to anawer it, I 
believe, because he'* mi*characterizing this document. 
0. Well, Professor, you said you're not even aware 
of this poll? 

A. No, I'm aware of what th*y did. I'm aware of 
thi* report. 

q. Rut you're not aware of thi* poll? 

A. I've read the report. 

MR. HOWARD: Objection. 
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Vi*cu*i - Defendant *■ Cross/Fin* 

THE COURT: Sounda to me like you're having 

a little Argument here, which I don't want. 

Ask the question. 

MR. FINZ: Thank you, Judge. 

0. Ara you aware of the finding by the Federal Trade 
Commission with regard to th* Gallup poll of 19?® where 19 to 
23 percent of the total population is unawar* that smoking 
caused lung oancer? Yes or no? 

A. I don't consider this a finding, eo no. 

Q. Okay. 

Are you aware of — Roper is also authoritative, 

right? 

A. Roper survey methodology is good. This polls is 
only as good a* the questions a* well, 

Q. okay. Now, in the Pedsral Trad* commission 
rsport, are you aware of the Roper data where smoking causes 
most oases of lung cancer, 1980 Roper? Are you aware of 
that? 

A. I don't know the exaet numbers, but I've reed 
that in statiatios. 

Q. okay- Would you agree that the percentage of 
total population unaware of that in 1900 was 43 percent? 

A. Or unaware includes nos and don't nos. I have no 
reason to question what you're reading. 

Q. Ok«y. Ho that's about 90 million people or maybe 
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more than that because you ‘ rft up to 1900. Say SO million 
people Were unaware, right? 

MR. HOWARD: Objection to form. 
thr courti 1*11 allow it. 

Q, Approximately? 

A. Once again, either said no or don't know. 

Q. You agree? 

A. That eounda fin*. 

Q. How, you were aeked about addiction and whether 
or not paople were aware of the rink of addiction. Do you 
remember thoee questions? 

A. Yea. 

q, how, are you aware of the -- aleo in the Federal 
Trade COffimiaaion report, 1978 poll OH addiction? 

A. Yea, I am. 

0. And would you agree chan with the finding of tbia 

study? 

This poll questions smoking is addictiva. Number 
of population unawari, in 1978, 54 percent. 

A. That’s an incorrect characterization of both the 
question aa well as tha anawars. Ninety-six percent of the 
public in that poll said smoking is a habit, an addiction or 
both. 

Q, well, what I asked you is whether or not you 
agreed with the finding in the Roper poll that’s in the 
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federal Trade Commission which asks the question smoking is 
addictiva 

MR. HOWARD: Objection. 

0, -- and 54 percent of the population said they 

were unaware? 

THR COURT: I'll allow it- 
q. Do you agree with that or disagree with that? 

A, It's not the question. You're misrepresenting 
the question. 

q, well, why don't you read the question to us. 

It's highlighted (handing). 

TOR COURT OFFICER: (Handing.) 

Q. You could read it out loud. 

MR, HOWARD: I object to the question. The 
question isn't there. 

A, There is no text of the question here. It says 
smoking is addictiva. That is not the question ehay asked in 
the survey. The question they asked in the survey is Is 
smoking a habit, an addiction or both, a habit end addiction, 
or neither a habit nor an addiction. 

q. is that what it says right there? 

A. Mo, this is not the text of the question. 
q, what does that eay right there? 

A. "Smoking is addictive." 

q. And then it gives a percentage? 
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Viscusi - Defendant - Cross/Fins 
A. Yea. But that's not a question, 

Q. But you disagree with that? 

A. That's not a quaation, 

Q. Okay. Fine, 

And then if you go across the column, number of 
adults unaware, it saya 85 million. Are you aware of that? 

A. That 'a aeauming if they label it habit or both a 
habit and addiction that you're going to count them as 
unaware. 

0. I'm counting it es it's counted in the Federal 
Trade Commission report on page 18 where it references 
addiction. I’m just reading from the document. 

A. I'm recalling the original survey results, 

Q. okay. Po you have that survey here? 

A. I believe we do. 

Q. Okay. 

MR. FlNZi l offer the document into 

evidence, 

THR COURT: what document? 

MR. FIN2t The Federal Trade commission -- 
A. It's not the Federal Trad* Comiaaioa. It's the 
Roper survey. 

THR COURT: I don't know what he's offering. 
One looked over there for tha one -- 

MR. PIHZ: NO, I would offer the public 
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Viscusi - Defendant - Cross/Finx 
version Federal Trade commission staff report on 
cigarette advertising investigation which contains the 
data and the polls that we were just discussing. 

MR. HOWARD 1 Your Honor, I believe it is 
actually already in evidence es pert of the 1989 
Surgeon General report which is Plaintiff's Rxhibit 
Cff. 

So the poll question and the actual results 
of the poll ere in your own document and you cen refer 
to that. 

A. I believe it's psge 300. 

TS8 COURT: Then it's not necessary. 

MR. FlHZi I'm not sure that this exact 
document is contained in the '79 Surgeon General 
report. 

THR COURT: You■re concerned about the 

polls? 

MR. FlNZi Yea. 

TOR COURT: if that's what you’re concerned 
about, the polla are already in evidence. 

MR. FINZ: If they are. 

MR. HOWARDt This is e certified Copy. You 
want to read it? 

MR. FXHZi Then I have no problem with it. 

THR COURT OFFICER: (Handing,) 
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A- okay -- 

THE COURT: Hell, there's no question before 
you right ROW, Profeasor. So let's SSe if we can get 
one in there reel fast, 

THB WITNESS: Okay. 

0. The next thing I want to tslk to you about, 
Professor viscusi, is this chsrt (indicating)- 

MR. FINZI Could we pull up this Chart? 

MR. HOWARD: Yss. 

Q. Okay. Now, tha first column that you have, 43 
percent perceived lung cancer, right? 

A. People perceive the riek as 43 out of a hundred, 

Q. Okay. And where did that data cgtna from? 

A. The audits and survey that was funded by law 

firms representing tha tobacco industry- 

Q. flo all of the data in that first column came from 
a survey company that was hired by law firms representing the 
tobecco concedes? 

A. That's correct. 

Q. And es a matter of fact, you had that data, 

right? 

A. Yes. 

Q- And you reviewed that data? 

A. Yes. 

q. And you published that data? You published your 


1 interpretation bf that data? 

2 A. Yes. 

3 0* Do you have that data here today? 

4 A. The individual observations for each -- 

5 Q. The data. 

A. -- for each person? 

7 Q, The data that mads up this first column 43 

6 percent, underlying data, so we could check the data to see 
9 if it's accurate. Do you have it? 

10 A. I didn't bring each person's response, no. I 

11 make the data publically available, as X indicated in my 

12 book, to anyone who wants it. 

13 Q. Well, do you still have the data? 

14 A, Yes, 

15 0. And were you ever asked this question and did you 

16 evar give this response with regard to the data? 

17 MR, QUIGLEYi What ara you reading from? 

IS MS. PXNZ: I'm reeding from pert of the 

19 transcript in tha Apoetolcu (phonetic) case. 

30 MR. HOWARDi Con X sea it before you read it 

31 this time? 

22 MR. QUIGLEY: Are you *- 

23 THE COURT: He doesn't have to show him. 

24 Go on. 

35 MR. HOWARD: Make aura it’s a real 
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Viscusi - Defendant - Cross/Fint 
impeachment, your Honor. 

Q. "Question: if we wanted to look at that data to 
sea tha validity of that case, would we be able to do 
that? 

"Answer: Not anymore- 1 kept the data for 
five yeara. When I moved to Harvard, I didn't hold on 
to the box of data, and I didn't mark -- I didn't make 
trip." 

"Question: You threw it Out? 

"Answer; X publiahad tha results and nobody 
requested the deta so, yes, 1 threw it out.” 

Did you say that? 

A. £ did, but I'm talking about different data, I'm 
not talking about 190S. 

0- So which data is this that you threw out? 

A. The 1991 data. 

q. oh, ao the "-so for tha next column, 1991, 
that’s the data that you thraw out? 

A. I threw out the raw coding ahaete, but I 
published the results just the way Gallup poll would have 
published their results. I published the meena and standard 
deviations for the subgroup. 

q. So if anybody wanted to check your cooclueiena 
with regard to the 1991 column, the only thing they’d have 
are your conclusions? They wouldn't have the raw data to see 
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Viscusi - Defendant - cross/Finz 
how you arrived at those conclusions, right? Yes or no? 

A. They have all tha data. All the individual 
responses, no, they don't have those. 

Q. And you knew that at some point -- I mean, by 
that time, you had been working for tobacco companies for 
four years? 

A, I had never been retained. 

Q. Were you working for tobacco colonies for four 

years? 

A. 1 consulted to them on cases. 

Q. isn't that working for them, Professor? 

A. Or not cases. On issues. Never been retslned on 
risk perception matter. 

Q- You said before that you ware working for Jonas 
Day law firm which represents tobacco companies since 1907? 

A. X have consulted with them beginning there, not 
every y«er, throughout that period. 

Q. You're not saying you had an office in their 
office? You're not suggesting as a consultant you weren’t 
working for them, are you? 

A. Some years X did no work for them. 

Q. But you've maintained a continuing relationship 
since 19B? to this very minute where you were working for 
them, right? 

A. That's not true. I never said that. 
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Q. Did you think maybe it would have been important 
to keep that one box Of data bo if somebody wanted to review 
it end look at it we could have had an opportunity to do 
Chat? 

A, I've already published the result. Nobody 
requested the data for five years. And T'VS written, you 
know, e couple hundred article#, 20 books. If I kept all the 
data, I'd need a warehouse co keep it in. 

q. how many boxes did it take to keep the data of 
the 1991 survey that you flashed up there? 

A. That was about a box. 

Q. On* box. Okay. 

All right- Now, going to the next column, 1997 
and 1999 , do you know when Roeaanne passed? 

A. 1996, *94. somewhere in there, but before '97, 

Q. 1994. 

These two column* would not be relevant to risk 
that wee known in 1994, would it? 

HR, HOWARD: Objection, your Honor. 

0- Yes or no? 

THE COURT: Halt a minute, wait a minute- 

Q. The '97 and the '9 b column. 

THS COURT: I'll allow iC, 

A. I diaagree because they show that throughout this 
period people had fairly stable perceptions in the to percent 


1 range - 

2 0 . Well, in the '97 column, your note below ssya, 

3 Attitude* Toward cigarette smoking Audit* and Surveys 

4 Worldwide, February, 1997, 

5 So that was a survey that was taken in i»9?, 

6 right? 

7 A. Maybe the end of '96 aa well. 

9 o. Now, you would agrae, wouldn't you, that the 

9 attitudes, aa knowledge comes out, for example, today people 

10 smoke less than they did five years ago, right? 

11 A. That'a true. 

12 Q, And I suspect if we could extrapolate into tha 

13 future, five years from now, because more knowledge is coming 

14 out, people will be smoking even less, right? Yes or no? 

15 A. I don't chink knowledge is going to do it, na. 

16 Q. Okay, dust so I understand, the '83 data was 

17 obtained through a survey that was done and psid for by the 

19 tobacco companies, yes? 

19 A. correct. 

20 Q, And the 1991 data is no longer available, yes? 

21 A. The individual coding sheets are not, but the 

22 results of the survey are available. 

23 Q. Now, you're familiar with the 1969 Surgeon 

24 General *s report, right? 

23 A. Yea- 
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viscusi * Defendant - cross/Rinss 
a. And you agree with the Surgeon General of the 
United States, right? 

A. Not on my turf- When tha Surgaon General is 
venturing forth into making judgements about risk perception 
as opposed to medical issues, I disagree with the Surgeon 
General often. But when tha surgaon General's making medical 
judgements, I don't disagree with the Surgeon General. 

Q. All right. 

Well, let me atk you if you agree or disagree 
with what tha Surgeon General says about this: 

'In the teenage smoking survey Conducted by the 
Department of Health, Education and Welfare in 1979 
MR. QUIGLBY: Whet page, Stuart? 


MR. FINZ: Page Roman Numeral V. 

Q. respondents ware asked what would you aay is 

tha possibility Chat five years from now you will be a 
cigarette smoker? Among smokers, helf answered definitely 
not or probably not. This response suggests that many 
children and adolescants are unaware of or underestimate the 
addictive nature of smoking." ■ 

You agree with that, right, the Surgeon Oenerai? 
A, No, and there's been subsequent aur -- 
0. Okay. You agree with the next sentence, "The 
predecessor to this volume, The Health Consequenc* of 
Smoking/Nicotine Addiction, provided s comprehensive review 
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Viscusi - Defendant - Cross/Pina: 
of the evidence that cigarettes end other forms of tobecco 
ere addicting end that nicotine is a drug.* 

You know what? I'll leave that alone. You're 
not an addiction expert. 

Do you egree with this from the Surgeon General, 
"Smoking begins primarily during childhood and adolsacents.* 
Do you agree with that? 

MR, HOWARD: Objection, your Honor Also 
beyond the scope. 

THR COURT: It is. Sustained. 

You're not going through the whole report 
asking him whether he agrees or disagrees. 

0- All right. Are you familiar with Louis Harrison 
b Associates, right? They're a polling company? 

A. Yes- 
q. Reputable? 

A. Yes. 

Q. Authoritative? 

A- Depends on the questions- 

0- Okay. Well, do you agrae with this finding of 
the Surgeon Generalt 

*A national survey conducted 

MR, QUIGLBY: whet page are you reading 

from? 

MR. 7INZ: 23. 
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MR. HOWARD t Thank you. 

0. "ft national survey conducted in 19*3 by Louis 
Harrison fc Associates found that the public underestimates 
the health riaka of smoking compared with many other health 
risks." 

Do you agree with that? 

A. I don't know what the poll actually aeked. 

Q. Do you agree with that statement? 

A. I don’t know if it’a true or not. 

0. Do you agree with thia statement by the Surgeon 
general on that same topici 

"The proportion of high school eeniore who 
believe that smoking a pack or more of cigarettes a day 
cauaea great riak of harm increased from Si percent in '75 to 
66 percent in 1986." 

Do you agree with that? 

A. I have no reaaon to dieegree. 

Q. And on page 319 of the Surgeon General'a report, 
under the topic Current Gape in Public Beliefs About the 
Health Effect* of Smoking, I want to know if you agree with 
this: 

"Deepite the growing level of public knowledge 
noted above, a aubatantial number of Americana are still 
uninformed about or do not believe the health riaka of 
amoking.* 
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Do you agree with that? 

A. i disagree. 

Q- You diaagree with that. 

And the last thing I’m going to read to aee if 
you agree or dioagree with the Surgeon General's report of 


1989 ia« 

"Another gap in public knowledge involve! 
teenagers. Youth may understand that amoking la genarally 
harmful to health, but many may not appreciate the addictive 
nature of smoking or may deny a personal susceptibility," 

Do you agree with that? 


Q. Do not agree with that? 

A. I do not agree. 

0- Okay. 

Mow, you would agree, wouldn't you, Profeasor, 
that in order to make a real choice about a product, it'B 
important for consumers to have information, right, about 
that product? As much information as they could have? 

A. You don't need to have as much. You need to have 
eomte. So I diaagree. 

0. Let me aek you, were you asked this question and 
did you give thia answer in the Apesteleu transcript? 

"Questioni And if a particular product that 
cauaea cancer on one hand and is addictive on the 
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Viecusl - Defendant - Cross/Pin* 
other hand, that would be important information for a 
consumer to have in order to make an informed 
decision, right, as to whether or not to use the 
product? 

"Answer; You would want to know all the 
properties of the product, those both dimensions, 
yea," 

MR. HOWARDi la this impeachment, your 
Honor? Zt wasn’t even does to the same question and 
answer. 

THE COURT: Well, if he thinks it's 
impeachment. He may not be -- 

MR. HOWARD! It's proper to read a 
transcript in -- 

TH* COURT: If he thinks it's inconsistent, 
that's hie position. You mey not think eo. That's 
the difference. 

But, meanwhile -- 

MR. FIM3: We're j ubl about finished, Judge. 
Just about finished. 

Q. You aaid chat, right? 

A. Sure. 

q. And you agree with that statement that you made, 
correot? 

A. Yes. 


Q. 


Q. 


30 

21 


viacusi - Defendant - Cros*/Finz 
Mow, you wrote a book -+ when was it? 1992? 

Two books in *92. 

Smoking, Risky Business, something like that? 

A. Smoking, Making the Risky Decision. 

0. Okay. And by the way, you're familiar with the 
Lancet, aren't you? 

A. Yea. You read me the review before. 

Sorry? 

You read me the review before. 

And the Lancet -- what is the Lancet? 

It's e medical journal. 

From where? 

Jhigland ■ 

Prestigious? 

Yea. 

Authoritative? 

Hot their book reviews, 
lut authoritative journal of cancer? 

A. I don't know. I'm not a doctor, eo I wouldn’t 
judge their field. 

Q. And they criticized you and your book, right? 

A, The book review by -- 

Q. Yea or no? Did they criticize you? 

A. Not they, on* book reviewer. 

Q. Criticized you? 


0. 


Q. 


Q. 


0. 


Q. 
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A, Yee. 

o. criticized the book that you wrote, right? 

A. Yee. 

0- Okay, And were you also criticized 

HR. QUIGLEY: Objection to th* form. 

The COURT: Lot*a haar the whole question 

first. 

What book are you talking? 

Q- Talking about the book by Harvard Law Review 
article, yea pr no? 

A. waa 1 criticized in an article in the Harvard Law 

Review? 

Q. Yea. 

A. gome of -- there wae some diaagreement. 

Q. y*a or no? 

A. I'm not *ure I'd call it criticism, but 
diaagreement, yes. 

Q. Well, were you criticized by a law review erticle 
in Harvard, in the very school that you graduated from and 
were at? 

MR. HOWARD: Objection. He juat answered 

it, 

q. Yea or no? 

THE COURT: He just eeid -- he did answer 
the question. 
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MR. FINE: Hell, I'm sorry. Judge, 

I didn't know if he agreed he was criticised or he 
sugar-coated It- 

MR. QUIGLEY: Objection. 

MR. HOWARD: Objection. 

THE COURT: Sustained, 
what was the word you used? 

THE WITNESS £ Diflagreed. 
q. Just a disagreement? 

THE COURT: All right. 

Q. well, let me ask you this, it this la a 
disagreement with that Harvard Law Review article: 

"Considering the source of Viscusi'* data and the 
range of opinion! available to the industry in gathering that 
evidence, it should not be surprising that the surveys on 
which Viscuai relies appear well-designed to generate the 
appearance of overestimation of smoking risks." 

Isn't that pert of what they said in the law 
review article at Harvard about your book? 

A. This ia what the two authors wrote. 

Q, As a matter of fact, you were also criticized by 
the Wall Sereat Journal in the year 2000 , right? 

A. You're kidding? 

MR. QUIGLEY: You want to show it to bin? 
q. Well “* 
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Viscusi - Defendant - Redirect/Howard 

A. A James T, Wilson review waa critical? 

Q. weren't there questions asked as to whether or 
not e Professor who testifies in court, who's a law 
Professor, who writes articles in journals and testifies in 
court and spreads their opinions on TV and in speeches should 
be required to disclose payments received from the industry 
or the interest groups that you work for? 

A. This has nothing to do with smoking, but this is 
not a -- it's an article criticizing in the wall street 
Journal. 

Q. SO then you would agree it is important to 
disclose how much you're being paid with regard to the work 
you've done for the tobacco company? 

a. no,, it's important to disclose that the data that 
came from them, which I’ve always done that. This ia the 
source of the data. 

Q, Okay. And by the way, how much have you earned 
from the tobacco companies so far? 

A. Since 1997, ft would be over $500,000, 
hr. RXNZt I have nothing further. 

MR. HOWARD: 9ome redirect, your Honor. 

THE COURT: Yee, 

REDIRECT EXAMINATION 
BY MR. HOWARD: 

Q. Dr, viicusi — Professor Viacuai, you are a 
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1 doctor, though, right? 

2 A. Ph.D, 

3 Q. okay. Professor Viacusi, in caa* it wasn't 

4 clear, did we disclose that you were retained on behalf of 

5 Philip Morris for your testimony today? 

€ A. Yes. 

7 Q, Okay. I want to turn first to the 1989 Surgeon 

9 General's report which Mr. Pint asked you about and read 

9 from. This is plaintiff's Exhibit 86 in evidence. 

10 A. All right. 

11 Q. Firet of all, he had you read from page 220 or he 

12 read to you from page 330 about that there wea e substantial 

13 number of Americans still uninformed about or do not believe 

14 the health rieke of smoking, end you say you disagreed; is 

15 that right? . 

16 A. Yee. 

17 0, And Why did you disagree? 

19 A. Because my survey, first of all, indicated that 

19 as of 1965, people overestimated the lung cancer risks of 
.20 smoking. As of 1991, they also overestimated the mortality 

21 risk rate of smoking, the life expectancy loss of smoking, 

22 and the other polls are aled consistent that well widespread 

23 awareness, end there are other polls here that indicate 

24 awareness. 

35 Q. I was just going to get to that. 
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In the body of that very report, did the Surgeon 
General present polling information concerning the public** 
awareness end belief about the harmfulness of ■rooking? 

A. the results of the survey* are by the Adult Youth 
Tobacco Survey and other survey* here that substantiate that. 

Q. If you turn to page 100, let'* take a look at 
thane pel la from thla very report hr. Fine wae reading front. 

I'm not eure if the jury can aee theee numbers. 

X can't even aee theee numbers. 

First of all, cen you tell ua the yeara of the 
eurveyn that are being reported by the ' a9 Surgeon General? 

A. These are the adult-used tobacco aurveya, 1994 t 
1996, 19?Q, and 1975, 

Q. Okay. And tha quaecion aaka in these poll* was, 
"Is cigarette smoking harmful to health," right? 

A. That'* right. 

Q. Juat looking, Overall Adult!, What is tha 
parcentage, first of all, in 1964, according to the Surgeon 
General's report, whet was tha parcentage of adult* who 
agreed that amoking is harmful to health? 

A. Eighty-On* percent. 

Q. Back in '94. Okay. 

And what about by '66? Did that incraaae? 

A. It did, to 8b percent. 

<3. And by 1970 that figure was? 
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A. Bighty-seven percent. 

Q. And by 1975? 

A. Ninety percent. 

Q. And does this support your disagreement with the 
etatement that Mr. Finx read? 

A. Ye*, it does. 

Q- Okay- Now, Mr, Fine also *how#d you some chart* 
from this FTC report, and I believe he a*kad you, first, or 
let's take it backward*, asked about whether smoking is 
addictive, the 1979 Roper poll. And I believe you were 
trying to explain your disagreement with his charecterination 
because you've actually looked at the poll result*. And were 
those polls results reported in this 1989 Surgeon General 
report? 

A. Yea, they are. 

0. And I think thay wars reported at page 200; 1* 
that correct? 

A■ That 1 e correct. 

0. Would you read for the jury end explain to the 
jury why you disagraed with Mr. Fine during hie que*tinning 
about that 1978 poll? 

A- The raaeon I disagree is that people were asked 
if smoking was a habit, an addiction, both a habit and 
addiction, or neither a habit nor an addiction- So the 
difficulty to quick responses can fall on several different 
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1 categories. And according to the Surgeon General, 90 percent 

2 considered -- of adulta considered smoking to be a habit, 29 

3 percent labeled it an addiction, 1? percent said both a habit 

4 and an addiction, so it's only 4 percent who eay it's neither 

5 a habit nor an addiction, so it's only 4 percent who don't 

8 recognise the difficulty of quitting smoking. 

7 Q. Okay. How, you wars also asked in connection 

a with thi* FTC document about chart ■ urinary on page 17 about 

9 amoking causes lung cancer, and you disagreed with the 

10 characterisation 19 to 23 par cent of the population wes 

11 unaware. I would like you to reed the footnote on which that 

12 number wes baaed. £ believe you tried to gat it out during 

13 the direct, but 1 want you to read it now for the jury. 

14 MR. FIHZI which document ie this? 

15 MR. HOWARD: This la your FTC document- 

16 MS. FXNZ: What page? 

17 MR. HOWARDi Rags 17. 

18 Q. The footnote aa to how they calculated that 

19 number (handing). 

20 THE court OFFICER: (Handing.) 

21 THE WITNESS r Thank you. 

22 A- "Percent unaware include* ehoa* who say they do 

23 not beliava trua statements, belisvs falae statements, 

24 underestimate on e multiple choice question, or answered 

25 don't know or uncertain." 
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1 q. So is that why you disagreed with tha 

2 characterisation of the 20 percent ware unaware of because it 

3 included people whom said they were uncertain? 

4 A. Included the uncertain people aa well as the 

$ don 1 t knows. 

8 Q. By the way, could you just tell the jury, at the 

7 top of that page, tha percentage of the population that 

6 believes cigarette smoking was harmful to health? 

4 A. Well, in terma of the percent unaware? 

10 g. Right. 

11 A. You have nine to tan peccant who would either say 

12 no, don't know or uncertain. 

13 Q, So more than 90 percent said ye*, cigarette 

14 smoking ie harmful to health? 

15 A. Yea. 

16 Q. Okay. I want to take e look at another document 

17 that Mr. Finz ehowed you, which i* thi* 19S§ Roper poll. And 
19 he read to you th« question, "The Trouble With Cigarette* Is 

19 That They,* and you paid you diaagreed with hia 

20 interpretation. Why was that? 

21 A, This is an open-ended question. The people givs 

22 lots of different reason* why they have trouble with 

23 cigarettes. A lot of people -- the most common answer was 

24 chat its addictive or hard to quit- He picked out, you know, 

25 just the fraction of people who mentioned, specifically, 
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1 cancer, but there are a lata of negative thing* that people 
3 a*id about cigarette* that you want to take into 

3 con* id* rat ion whan figuring out what th* public* attitude* 

4 towards cigarettes are - 

5 Q. In fact, the number one answer wai -- that the 

6 Roper poll *aid was that cigarettes would be hard to quit. 

7 right? 

a A. That waa the moat common reaponae. And once, 

9 again, nobody waa asked explicitly if cigarette* were hard to 

10 quit. That w«a something they volunteered. 

11 Q. Okay, During your croaa-examination thia morning 

13 before th* lunch braaki you wera aakad about th* Frank 

13 Statement. I want to pull that up, it'a Plaintiff* Exhibit 

14 1 in *vid*nca, and point out a couple of peragrapha that the 

15 jury ha* not aean in the Frank Statement yet in thia cal«. 

16 The very firat two paragraph* of the Frank 

17 Statement. The first sentence, "Recent report* on 

18 experience with mice have given wid* publicity to a theory 

is that cigarette emoking ia, in aome way, linked with lung 

20 cancer in human being*.” 

21 Flret of all, based on what you 1 v# aean in th* 

22 aurv*ye, do you agree that ther* waa wid* publicity between 

23 the link of smoking and lung cancer in 1954? 

34 MR, FINZ; Object to the term linked. Thi* 

25 **y* theory. 
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1 MR. HOWARD; To the theory of a link. 

2 THE COURT: In earn* W*y linked one theory, 

3 ye*. 

4 Q, DO you di*agre* with Chat, that there wai wid* 

5 publicity? 

6 A. NO. 

7 0. Now, if someone had heard, by chance, that 

0 publicity and read thi* newapaper ad publiahed by the Tobacco 
3 Industry, would you *gr*e they've heard of it now? 

10 A. Th* firat thing they read wh*n th*y read the 

11 article, 

12 Q, That wa* the very firat line, wasn't it? 

13 A. That'a correct. 

14 Q. And let'* eee whet the second paragraph of thia 

15 ad wa*. 

16 "Although conducted by doctor* of prof***ion*i 

17 standing, thaae experiment* are not regarded a* conclusive in 

IB th* field of cancer research,* 

19 Let'* atop right there. 

20 From what you've aeen, statement* on 8** It Now, 

21 which was in evidence, we have talked about it, wa* that an 

22 accurate statement in 1954 that among the scientific 

23 community, thaa* experiment* showing th* link to canc*r wer* 

24 not conclusive? 

25 MR. FINZ: I'm going to object- 1 don't 
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know that h*'a qualified to giv* that answer. 

THE COURT: I don't *ith*r. 

Sustained. 

0. Let'* move on. 

"However, we do not believe that any serious 
medical research, even though it* result* ar# inconclusive, 
should be disregarded or lightly dismissed.” 

what is th* industry telling th* reader* of this 
ad with chat sentence? 

THB COURTi Sustained. 

Q. What would b* -- would this have an impact on 
people who are polled that very month by Qallup in 1954 if 
they read thia on their awareness of the link between 
cigarette smoking and cancar and their belief of that link? 

mr, FINZ: Qbjection- 

THE COURTi Rhetorical question. I'll allow 
it. 

A- Th* poll, in *aa*nce, speaks for itself in term* 
of th* awareness. And people were aware. 

q. And this contributes to that? 

A. Yes. 

MR. HOWARD: Okay. Thank you. You could 
take that down. 

Q. Professor viscusi, we looked this morning at the 
board that led into th* history of warnings, and you 
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1 described about consumer expectations of seeing product 

2 warnings on packages. We saw the polls, w* talked about 

3 public statement* of government officials, *t cetera. 

4 In light of all that evidence that you discussed 

5 with the jury, let's take the period 1959, i960, when 

6 Roseanna inxerilla allegadly began to smoke, to 1966, when 

7 the warnings first appeared on the packs, what was the roll, 

B if any, for warning* on the packages in that time period? 

9 THE court i sustained. 

10 Q. Do you have an opinion as to whether warnings of 

11 information that were already publically available from other 

12 sources would have had an impact on the population in tha 

12 pariod 1960 CO 1966? 

14 TH* COURT: I'll allow it. 

15 A, The evidence and tha literature indicates th* 

16 reminder warnings do not serve a constructive roll, only 

17 warnings that provide a new information. So since the 

19 information was already out there, warnings would not have 

19 added to this information, 

20 MR. HOWARD: Thank you, Professor. Ho 

21 further question*. 

22 THU COURT: One or two? 

23 MR. FINZ: Just on* or two. 

24 RECROSS EXAMINATION 

25 BY MR. FINZ; 
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Q. Juat going back to the Prank Statement for « 

moment. 

MR, HOWARD: You want mine up there? 

MR. FINZ: No, I don't need it. 

Q, The Prank Statement, Professor, when it reported 
that there were finding# coming out that smoking was causing 
cancer waa then ceased by the tobacco companies by saying 
there ia no proof, right? 

MR. Howard: objection- 

Q. Read the sentence that you read before that I 
asked you to read earlier. 

A. "We believe the products we make are not 
injurious to health." 

Q. Well, isn't that directly -- then it's sayins 
this ia what soma people are saying, but we don't believe 
that. Doesn't that give the person who is amoking 
reassurance it's okay? Isn't that what that does? Yas or 
no? 

A. Not in conjunction with what else they aaid. 

Q. It does not? 

A. NO, 

Q. He talked about consumer expectation*• How about 
tha million* of consumers that didn't know that cigarettes 
caused lung cancer back in the 'SOs and the '60*? Don't you 
think they wore entitled to have a warning? Yes or no? 
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MR. HOWARD 1 objection to tha form. 

THS COURT: Sustained. Sustained. 

0 - Don't you think it would have been good practice 
by a corporation who was sailing a product that has been 
associated with cancer that the manufacturer of that product 
warned the consumers that the manufacturer was selling that 
product to of the potential harm and danger of using that 


product? Wouldn’t that be good, responsible behavior by a 
corporation? Yea or no? 

A. I don't believe in this case -- 
Q. Ye* or no? 

A. No, warnings were not needed. 

mr. P1N2i I've got nothing further. 

THS COURT: Thank you moat kindly, 
Profeasor. I appreciate your time. 

THE WITNESS: Thank you, your Honor. 
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